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b) 3 PEtat partie sur le territoire duquel la mission d'enguéte a éré effecruée.

© 5. La procédure visée par le présent article est confidentielle, Toutefois, aves accord
des Etats parties concesnés, [forgane de suivi] peut rendre publiques ses constatations
Article 11-D)

Les membres [de Forgans de swivi] et ceux qui les accompagnent en mission sur le rerritoire
des Brats parties ont droit aux facilités, priviléges et immunités teconnus aux expetts en
mission: pour 'Organisation des Nations Unies, tels qu'ils sont énoncés dans les sections
pertinentes de la Convention sur les priviléges et immunités des Nations Unies.

Artick ILE

L. [L'organe de suivi] t’est compétent qu’a I'égard des privations de libetté ayans débuté
postérieurement & Pentrée en vigueur [du présent instrameny).

2. Si un Etat devient partie fau présent instrument] aprés Ventrée en vigueur de celui-ci,
ses obligations vis-2-vis [de forgane de suivi] ne concernent que les privations de libérte ayant
débuté postérieurement & Pentrée en vigueur [du prisent instrument] & son égard.

Artéck JI.F

1. (L'orpane de swivi] présente aux Etats parties et 4 IAssemblée pgénérale de
I'Organisation des Nations Unie’s un rapport annuel sur les activités quil aura réalisées en
application [du présent instrument].

2. Afin d’assurer le suivi de ses observations et de ses tecommandations, [{ergane de
suivi] peut, & sa discrétion, décider de teproduire dans le rapport annuel qu'il établit
conformément au patagtaphe 1 tous commentaires, observations, recommandations et
mises en garde formulés par lui en vertu de Varticle II-A, accompagnés des observations
recues des Pitats parties intéressés. I peut aussi®décider de reproduire les conclusions
rendues publiques conformément 4 Darticle II-B, patagraphe 5, et les constatations rendues
publiques conformément 4 Yarticle I1-C, paragraphe 5.

Partie IIT
Artighe 11I-A
1. (¢ présent instrament] est ouvert 4 la signature de /...,
2, [Le prisent instrument] est soumis & la ratification de [...). Les instruments de

ratification  seront déposés auprés du  Secrétaire général de I'Organisation des
Nations Unfes. '
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3. [Le présent insiruneent] est ouvert i Padhésion de [...]. L'adhésion s fera par le dépot
dun instrament dadhésion aupres du Secrétaire général de VPOrganisation des
Nations Unies. :

Aricle I11-B

1. [Le présent instrument] entzera en vigueut le trentiéme jour aprés Ja date du dépot du
/N7 instrument de ratification ou d’adhésion.

2, Pour tout Btat qui ratifiera [ prisent insirument] ou y adhérera aprés le dépdt du
dixiéme instrument de ratification ou d’adhésion, [l présent instrument] entrera en vigueur le

trentiéme jour aprés la date du dépot par cet Etat de son instrument de ratification ou

dradhésion. .
Articke II-C

Le Sectétaire général de POrpanisation des Nations Unies notifiera & tous les Etats

Membres de FOrganisation des Nations Unies et 4 tous les Etats qui auront signé [k présent

instrament] ou y auront adhéré :

a) les signatures, les tatifications et les adhésions regues en application de Farticle
HEA;

b) la date dPentrée en vigueur [du présent instrument] ens application de Particle III-B.
Apticle I

Les dispositions [du présent instrument] §’appliquent, sans limitation ni exception aucune, i
toutes les unités constitutives' des Etats fédéravx.

Article ILE

Aucune circonstance exceptionnelle, quelle qu'elle soit, qu'il s’agisse de Vétat de guerre ou
de menace de guerre, d'instabilité politique intéricute ou de tout autre état d’ex
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Peay, T Michael ' RELEASED IN FUILI GE\ LgOL
Froft: Brancato, Gilda M
nt: Tussday, December 24, 2002 6:38 AM

T Surena, Andre M; Gorove, Katherine M; Manning, Denise; Johnson, Thomas A, Sicade, Ly
M: Derosin, Joshua L; Camponovo, Christopher N (DRL);
‘Eliana_Dalvdson@nts.policy.osd.pentagon.smil. mit

Cc: Jacobson, Linda, Dofan, JoAnn; Buchwald, Todd F; Danies, Joel D{Geneva); Peay, T Mich:
(Geneva), Solomon, Steven A(Geneva); Brancato, Gilda M

Subject: Revised instructions: WG on forced disappearances

Attached for your clearance is a revised set of instructions that take into account comments received from several offic
inciuding JusticefOIA. This revision shifts the focus of discussion from domestic constrainis to international standards,
particutarty the ICCPR, to which we are a party. May | have your comments and clearance by Tuesday December 31,

please?
i wilt be circulating next Monday for your clearance a discussion of some of the more problematic articles of the 1998

UNCHR sub-commission draft convention,
@

28CKOILBOC
Thank you for your review, and wishing you wonderful holidays. Gilda

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: ARCHIE M BOLSTER
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RELEASED IN FULL
EALE

U.§5. Government’s Initial Intervention at
Working Group Negotiations on a Draft
Forced Disappearances Convention

(January 6, 2003}

The United States delegation takes great pleasure Mr. Chairman,
in warmly congratulating you on your assumption of the
chairmanship of this working group, for all of the reasons that
have already been mentioned. '

The United States deplores forced disappearances and regards them
as a serious violation of human rights and fundamental freedoms,
which, as others have correctly pointed out, result in several
associated violations of human rights guarantees. These include,
for instance, deprivation of the right to liberty and security of
the person, the right against arbitrary arrest or detentlon, and
the rights to due process and a fair trial, just to mention a
few. Moreover, too often, forced disappearances lead to some of
the gravest violations, such as torture and deprivation of the
right to life.

So there should be no mistake that the U.$. harbors no toleration
for the despicable collection of violations associated with the
phenomenon of “forced disappearance.”

Nonetheless, the U.S. finds itself in agreement with several
delegations that have suggested in various ways that the Working
Group has much work zhead of it in order to elaborate a document
that could attract widespread acceptance within the international

community.

First, for example, reaching consensus on a legal definition of
“forced disappearance” that would be precise and not prohibit
legitimate law enforcement and military activities presents a
daunting challenge for the Working Group. While we recognlize the
effort invested in the 1998 Sub-Commission draft on forced
disappearances, we believe that its definitional section is in
several respects far too broad to be workable in the practical
sense of defining and penalizing a crime. As we will point out
alonyg the way, the draft text contains other deficiencies which
will require close scrutiny and revision. In this regard, we
believe that the Working Group should make a virtue of precision
in our negotiations.

Second, whatever draft instrument results from this process
should be compatible with internationally accepted standards and
guarantees, such as those contained in the ICCPR.

UNITED STATES DEPARTMENT OF STATE
;. REVIEW AUTHORITY: ARCHIE M BOLSTER
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Third, we believe the proposed convention should be carefully
crafted to target forced disappearances without capturing
collateral issues and bodies of law. For example, we believe
that existing international humanitarian law should continue to
govern and resolve issues arising from armed conflict.

A fourth concern is that, in our view, a convention should place
its greatest emphasis on strengthening national laws and law
enforcement practlces, which is where the problem of forced
disappearances is typically confronted.

FPifth, we would not support the creation of a new treaty body to
oversee compllance with a new convention. We cppose duplication
of the work and the capabilities of existing treaty bodies, and
would wish to avoid additional costs and efforts assoclated with
such duplication. For instance, several delegations have made
the interesting proposal that we frame this instrument as an
optional protocol to the ICCPR. A&n advantage of so doing may be
that the Human Rights Committee could serve as the monitoring

mechanism.

A sixth concern relates to provisions that would clearly, from
the outset, impede consensus, Ssuch as a no-reservations provisicn
and certain other provisions contained in the 1988 draft.

These comments represent some of our initial thoughts. Others
will likely be raised in the course of the Working Group’s
deliberations. We look forward to actively participating in the

work of this hody.

UNCLASSIFIED

FP0O806



UNCLASSIFIED ,, s
RELEASED IN'FULL (ol T3] 2l EE

(it 0 7 57\"‘( ”}/ P

Draft Instrument on Forced Disappearances/US Proposed Text

GEIT5

Articie 1,

“For purposes of this instrument, an enforced disappearance is
considered to be an arrest, detention or abduction of a person by, or
with the authorization, support or acquiescence of, a State, followed by
its refusal to acknowledge that deprivation of freedom or to give

information on the fate or whereabouts of such person, with the v« «: sedic

intention of removing that person from the protection of the law for a
prolonged period of time.”

. rooL o ‘—r/‘ e oo, 7
o e e A C:‘Jz:-'%-vffizwsf']/’l’.v«g‘ o A T A A ER L AR
a4 e )
Article 2.

Article 2(1): Replace current 2(1) and 3(1)(a)-(c) with the following
text:

“Each State Party shall take the necessary measures to ensure that the
acts which comprise an enforced disappearance, for purposes of this
instrument, constitute a punishable offense or offenses under-its
criminal law [or alternatively: is subject to criminal sanction under its

_ criminal law}. The same shall apply to an attempt to commit an
enforced disappearance and to an act that constitutes complicity or
participation in, or a conspiracy to commit, an enforced
disappearance.”

Article 2bis.

«States Parties shall take all feasible measures to prohibit and
criminalize the acts described in Article 1 when committed by private
organizations, groups or individuals.”

Article 4. Add new Article 4(3):

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: ARCHIE M BOLSTER
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“Mitigating and aggravating circumstances shall also be permitted as
provided under the domestic law of a State Party unless inconsistent
with the object and purposes of this instrament.”

Article 9. Replace Article 9(1)© and Article 9(1)(d) with the following.

“In addition, each State party may take the necessary measures to
establish jurisdiction in respect of an enforced disappearance in the
following instances:

(a) when the disappeared person is one of its nationals;

(b) when the alleged perpetrator of the offense is present ina
territory under its jurisdiction, unless the State extradites the
alleged perpetrator, or transfers him or her to an international
tribunal.”

Article 10(3). Preference is to delete Article 10(3).
Otherwise reword as follows:

“ Any foreign national held in custody pursuant to paragraph ene may
communicate with an appropriate representative of the State of which
he or she is a national in accordance with applicable international legal
obligations.”

Article 11,

Article 11(3): Substitute “duly constituted under law” for “of general
jurisdiction,” so that the provision reads as follows,

“Any person alleged to have committed an enforced disappearance shall
be tried in a court duly constituted under law which offers guarantees of
competence, independence and impartiality and respect for a fair trial.”

UNCLASSIFIED

FPO808



UNCLASSIFIED

Article 12.

Article 12 passim. Change competent “authority” to “domestic
authorities.”

Article 12(3): Add at end of chapeau:
“ in accordance its domestic law™:
Article 12(6): Reword as follows: “Each party shall endeavor to take

the necessary measures to prevent or punish acts intended to hinder an
investigation.”

Article 13(6) and 14(2): Add after “refuse”: “or condition”.

Article 15,
Add to Article 15(1) and 15(2) after “assistance”:

“in appropriate cases.”
Chapter 6 should read “Prevention” not “Presentation. Y

Article 16.
Article 16(1)(d): Add at end of chapeau: “in accordance with the

Constitution of the State Party”:
Article 19.
Article 19(a): Add “knowing” before “delay.”

Article 19(b): Add “knowing” before “Faijlure.” .
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Article 20.

The United States delegation proposes either the current text or a text
that incorporates beneficiaries of training, other than law enforcement .
personnel, who are referred to in CAT Article 10 (i.e. civil or military,
medical personnel, public officials and other persons who may become
involved in a situation of enforced disappearance).

Article 21.
Reword text to track CAT Article 3, as follows:

%1, No State Party shall expel, return (“refouler”) or extradite a person
to another State where there are substantial grounds for believing that
he or she would be in danger of being subject to an enforced
disappearance.

2. For the purpose of determining whether there are such grounds, the
competent authorities shall take into account all relevant considerations
including, where applicable, the existence in the State concerned of a
consistent pattern of gross, flagrant or mass violations of human
rights.”

Article I1I-E and III-F.

Article ITII-E (Non-derogation) may be acceptable provided that Article
I1I-F (Operation of IHL) is clarified, to read as follows:

“Nothing in this instrument shall other others rights, obligations and
responsibilities of States and individuals under international law, in

particular the purposes of the Charter of the United Nations,
international humanitarian law and other relevant conventions.”
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Les indications telles gque « nouveau », « restructuré », efc, visent d faciliter la comparaison
avec le document E/CN.4/2004/WG22/WP. I/rev. ] du I décembre 2003.

pogos RELEASED IN FULL

Préambule (nouvear)
Les Etats Parties [au présent instrument],

Rappelant 1a Déclaration sur la protection de toutes les personnes conire les disparitions
forcées adoptée par I' Assemblée Générale des Nations Unies dans sa résolution 47/133 du 18
décembre 1992,

Conscients de l'extrfme gravité de la disparition forcée qui constitue un crime et, dans
certaines circonstances, un crime confre I"humanité,

Déterminés A lutter contre ['impunité du crime de disparition forcée,

Affirmant le droit des victimes de savoir la vérité sur les circonstances d'une disparition
forcée et ie sort de la personne disparue,

Sont convenus de ce qui suit :

Partie I

Article premier

Aux fins [du présent instrument], on entend par disparition forcée la privation de
liberté d’une personne sous queique forme que ce soit, commise par des agents de I’Etat ou
par des personnes ou des groupes de personnes qui agissent avec P’autorisation, I’appui ou
I'acquiescement de 'Etat, suivie du déni de Ja reconnaissance de la privation de liberté ou de
fa dissimulation du sort réservé 3 la personne disparue ou du lieu ol elle se trouve, la
soustrayant ainsi & la protection de la loi.

Article-1 bis (nouvean)
1. Nul ne peut &tre soumis & une disparition forcée.
2. (repris de I'ancien article IIl E). Aucune circonstance, quelle qu’elle soit, qu’il sagisse

de P’état de guerre ou de menace de guerre, d’instabilité politique intérieure ou de tont
autre état d’exception, ne peut &tre invoquée pour justifier la disparition forcée.

Article 2 (modifi¢)

I. Tout BEtat partie prend les mesures nécessaires pour que la disparition forcée, telle qu’elle
est définie a Iarticle 1%, constitue une infraction au regard de son droit pénal.

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: ARCHIE M BOLSTER
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2. Tout Etat partie prend des mesures équivalentes Jorsque les agissements définis  l'article
i sont le fait de personnes ou de groupes de personnes n'ayant pas Pautorisation, I'appui
ou l'acquiescement de I'Etat. '

Article 2 bis (nouvean}

La pratique généralisée ou systématique de la disparition forcée constitue un crime
contre I’humanité et entraine les conséquences prévues par le droit international.

Article 3 (restructuré)

Tout Etat partie prend les mesures nécessaires pour poursuivre et punif ceux qui
commettent on concourent i commeitre une disparition forcée.

1. Sont punis :

2} les auteurs d’une disparition forcée et ceux qui 8’en rendent complices.

b) la tentative de disparition forcée,

¢} Pentente en vue de commettre une disparition forcée.

2. Sont égalernent punis :

a) ceux qui ordonnent ou encouragent la cormmission on la tentative d’une teile infraction,
ceux qui en facilitent la commmission ou 1a tentative en apportant leur aide, leur concours ou
1oute autre forme d’assistance, y compris en fournissant les moyens de cette commission ou
de cette tentative,

b) le supérieur hiérarchique qui :

i) savait que ses subordonnés commettaient ou allaient commetire une disparition
forcée ou a délibérément négligé de tenir compte d’informations qui
I’indiguaient clairerent, et qui

it} n’a pas pris toutes les mesures nécessaires ¢t raisonnables qui étaient en son
pouvoir pour empécher ou faire cesser la disparition forcée, ou pour en

réprimer |’ exécution ou en référer aux autorités compétentes aux fins d’enquéte
et de poursuites.

3 (ancien article 6) 1. ordre d’un supérieur hiérarchique ou d’une autorité publique ne peut
gtre invoqué pour justifier une disparition forcée.

Article 4

1. Tout Etat partic rend la disparition forcée passible de peines appropriées qui prennent en
compte son extréme gravité.

UNCLASSIFIED

FP0O812



2,

UNCLASSIFIED

Tout Btat partie peut prévoir :

2) Des circonstances atténuantes notamment en faveur de ceux qui, impliqués dans ia
commission d'une disparition forcée, auront contribué efficacement’a la récupération
en vie de Ia personne disparue ou auront permis d'élucider des cas de disparitions
forcées ou 'identifier les auteurs d'une disparition forcée.

b) (complété} Des circonstances aggravantes, notamment en cas de décis de la victime
on envers ceux qui se sont rendus coupables d'une disparition forcée i I'encontre de
fornmes enceintes, de mineurs ou d’autres personnes particulidrement vulnérables.

Article 5 (modifié)

Sans préjudice de Farticle 2 bis,

Tout Etat Partie qui, & Pégard de la disparition forcée, applique un régime de prescription,
prend les mesures nécessaires pour que le défai de prescription de 1'action pénale :

a) soit de longue durde et proportionné a I'extréme gravité de cette infraction ;

L}
b) commence A courir lorsque le crime de disparition forcée cesse et que le sort de la
personne disparte est établi.

Le délai de prescription de I'action pénale prévue au paragraphe | est suspendu aussi
longtemps que, dans un Etat partie, toute victime d'une disparition forcée ne dispose pas
d™un recours utile.

Article 6 (repris dans art. 3, § 3)

Article 7 (supprimé)

Article 8 (supprimé)

Article 9 (restructuré et modifié)

1

Tout Etat Partie prend les mesures nécessaires pour €tablir sa compétence aux fins de
connaitre d’une disparition forcée :

a) quand D'infraction a ét€ commise sur tout territoire relevant de sa juridiction ou a bord
d’un navire battant son pavillon ou d’un aéronef immatriculé conformément a sa
législation au moment des faits ;

b) quand I'auteur présumé de P'infraction est I'un de ses ressortissants, ou une personne
apatride résidant habitaellement sur son territoire ;

¢) quand la personne disparue est 'un de ses ressortissants et que cet Etat partie le juge
approprié ;

Tout Etat partie prend également les mesures nécessaires pour établir sa compétence aux
fins de connaitre d’une disparition forcée quand I’ auteur présumé de I'infraction se trouve
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sur tout territoire relevant de sa juridiction, sauf 'l I’extrade ou le remet & un autre Biat,
ou §'il le remet & une juridiction pénale internationale dont il a reconnu la compétence.

3. [Le présent instrument] n'écarte aucune compétence pénale exercée conformément aux
lois nationales. :

Article 10

[. S'il estime que les circonstances le justifient, aprés avoir examing les renseignements dont
il dispose, tout Etat partie sur le territoire duquel se frouve Unc personne Soupgonnée
d’avoir commis une disparition forcée assure la détention de cette personne ou prend
toutes autres mesures juridiques nécessaires pour assurer sa présence. Cette détention et

ces mesures dotvent &tre conformes 2 la lgistation dudit Etatl partie ; elles ne peuvent &tre

maintenues que pendant le délai nécessaire & I'engagement de poursuites pénales on d’une
procédure d’extradition. . .

2. L’Etat partie qui a pris les mesures visées au paragraphe | proctde immédiatement & une
enquite en vue d'établir les faits. 1 informe les Prats parties qui pourraient &tre
compétents conformément & Iarticle 9, paragraphe | des mesures qu’il a prises en
application du paragraphe 1 du présent article, notamment la détention et les circonstances
qui la justifient, et des conclusions de son enguéte, en leur indiquant s°il entend exercer sa
compétence. '

3. Toute personne détenue en application du paragraphe 1 peut communiquer
immédiatement avec le plus proche représentant qualifié de I'Etat dont elle a la nationalité
ou, s'il s’agit d'une personne apatride, avec le représentant de I'Etat oli elle réside
habitvellement.

Article 11

1. L’Etat partie sur le territoire sous la juridiction duquel I’autenr présumé d’une disparition
forcée est découvert, s'il nextrade pas ce dernier, ne le remet pas a un aufre Etat on s'il ne
le remet pas & une juridiction pénale internationale dont il & reconnu la compétence,
soumet ’affaire 2 ses autorités compétentes pour Fexercice de [action pénale.

2. Ces autorités prennent leur décision dans les mémes conditions que pour toute infraction
de droit commun de caractére grave en vertu du droit de cet Etat partie. Dans les cas visés
3 Particle 9, paragraphe 2, les régles de prewve qui s’appliquent aux poursuites et a la
condamnation ne sont en aucune fagon moins rigoureuses que celles qui s’ appliquent dans
les cas visés a article 9, paragraphe .

3. (modifié) Toute personne poursuivie pour une disparition forcée est jugée par ume
juridiction compétente, indépendante et impartiale, établie par la loi, et qui respecte les
garanties du procés équitable.

4. (nouveau) Toute personne poursuivie pour une disparition forcée bénéficie de la garantie
d’un traitement équitable & tous les stades de la procédure.

Article 12 (modifié)
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Tout Etat partic assure & quiconque alléguant quune personne a été victime d'une
disparition forcée le droit de dénoncer les faits devant une autorité compétente, laquelle
procéde immédiatement 2 une enquéte approfondie et tmpartiale. Des mesures appropriées
sont prises le cas échéant pour assurer la protection du plaignant, des témoins, des proches
de la personne disparue et de leurs défenseurs atnsi que de ceux qui participent & 'enquéte
contre tout mauvais fraitement ou toute intimidation en raison de la plainte déposée on de
toute déposition faite.

Lorsqu’il existe des motifs raisonnables de croire qu'une personne a &€ victime d’une
disparition forcée, tout Etat partie soumet I"affaire & I’autorité visée au paragraphe !, afin
qu'elie ouvre une enquéte, méme si aucune plainte n'a été officiellement déposée.

(nouveau) Tout Etat partie veille a ce que I’avtorité visée au paragraphe 1 :

a) dispose des pouvoirs et des ressources nécessaires pour mener 'enquéte & bien, y
compris par la comparution de personnes soupgonnées ou de témoins,

. "

b} ait communication des informations nécessaires & son enguéte ;
¢) ait accds A tout lieu ob la présence d'une personne disparue est soupgonnée,

(ancien art. 12, § 6 complété) Tout Etat partie prend les mesures nécessaires pour

. prévenir et sanctionner les actes de mature & entraver le déroulement des enquétes. Il

s’assure notamment que les personnes soupgonnées d’avoir commis une disparition forcée
ne soient pas en mesure d’influer sur le cours des enquétes par des pressions et des actes
d’intimidation ou de représailles exercés sur le plaignant, les témoins, les proches de la
personne disparue et de leurs défenseurs ainsi que sur ceux qui participent i I'enquéte.

(nouveau) 1.’ enquéte prévae au présent article est condnite conformément aux principes
internationaux en matidre d’enquéte en cas de violation des droits de ’homme, de torture,
de recherche des personnes disparues, d’examen légiste et d'identification.

Article 13 (modifié)

1. Pour les besoins de Pextradition entre Etats parties, la disparition forcée n’est pas

considérée comme une infraction politique, comme une infraction commexe a une
infraction politique on corame une infraction inspirée par des mobiles politiques. En
conséquence, une demande d'extradition fondée sur une telle infraction ne peut &tre
refusée pour ce motif.

La disparition forcée est de piein droit comprise au nombre des infractions donnant lieu &
extradition dans tout traité d'extradition conclu entre des Etats parties avant 'entrée en
vigueur [du présent instrument].

Les Etats parties s'engagent i inclure la disparition forcée an nombre des infractions qui
justifient I"extradition dans tout traité d'extradition 4 conclure par la suite entre enx.

Tout Etat partie qui assujettit Pextradition & P'existence d’un traité peut, 'l recoit une
demande d’extradition d’un autre Etat partie auquel | n’est pas lié par un traité, considérer
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[le présent instrument] comme la base juridique nécessaire pour Pextradition en ce qui
concerne la disparition forcée,

Tout Etat partie qui n’assujettit pas Pextradition & Pexistence d’un traité reconnait ia
disparition forcée comme susceptible d’extradition.

L’extradition est, dans tous les cas, subordonnée aux conditions prévues par le droit de
I"Ftat partie requis ou par les traités d’extradition applicables, y compris, notamment, aux
conditions concernant la peine minimale requise pour extrader et aux motifs pour lesquels
I'Etat partie requis peut refuser I’extradition, ou I assujettir & certaines conditions.

Aucune disposition [du présent insirument] ne doit Etre interprétée comme faisant
obligation 2 1'Etat partie requis d’extrader ¢’il a de sérieuses raisons de penser que la
demande a été présentée aux fins de poursuivre ou de punir une personne en raison de son
sexe, de sa race, de sa religion, de sa nationafité, de son erigine ethnique ou de ses
opinions politiques, ou que donner suite a cette demande causerait un préjudice 3 cette
personne pour 1’une quelconque de ces raisons.

Article 14 (modifié)

Les Btats parties s’accordent |'entraide judiciaire la plus large possible dans toute enquéte
ou procédure pénale relative & une disparition forcée, y compris en ce gqui concerne la
communication de tous les éléments de preuve dont ils disposent et gui sont nécessaires
aux fins de la procédure.

Cette entraide judiciaire est subordonnée aux conditions prévues par le droit interne de
PEtat partie requis ou par les traités d’entraide judiciaire applicables, y compris,
notamment, concernant les motifs pour lesquels I'Etat partie requis peut refuser
d’accorder I’entraide judiciaire ou la soumettre & des conditions.

Article 15 (modifié)

Les Etats partie coopérent entre eux et s’accordent I’entraide la plus large possible

pour porter assistance aux victimes des disparitions forcées et dans la recherche, la
tocalisation et la libération des personnes disparues et, en cas de déces, dans [’exhumation,
I’identification des personnes disparues et la restitution de leurs restes

Article 15 bis (ancien article 21}

Aucun Efat partie n'expulse, ne refoule ni n'extrade une personne vers un autre Etat s'il y
a des motifs sérieux de croire qu’elle risque d’8tre victime d’une disparition forcée,

Pour déterminer ’il y a de tels motifs, les autorités compétentes tiendront compte de
toutes les considérations pertinentes, y compris, le cas échéant, de I’existence, dans PEtat
intéressé, d’un ensemble de violations systématiques des droits de 'homme ou du droit
humanitaire, graves, flagrantes ou massives.

Article 16 (restructuré et modifié ; ¢f. article 16 bis)

I.

Tout Etat partie, dans sa législation,
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a) désigne les agents de ['Etat habilités i ordonner des privations de liberté ; . .
b) détermine les conditions dans lesquelles de tels ordres peuvent étre donnés ;

c) garantit que toute personne privée de liberté sera placde uniquement dans un lieu
officiellement reconnu et contréié ;

d) garantit 'acces des autorités judiciaires aux lieux de privation de liberté ;
€) garantit & toute personne privée de liberté, en toute circonstance, ie droit d’introduire
un recours devant un tribunal afin que celui-ci statae i bref délai sur la légalité de sa

privation de liberté et ordonne sa libération si cette privation de liberté est illégale.

2. Tout Etat partie &ablit et tient 2 jour un ou plusieurs registres officiels des personnes
privées de liberté. Figurent aw moins parmi ces informations :

a) Videntité de la personne privée de liberté,
b) I’autorité ayant décidé la privation de liberté,
¢) Pantorité assarant le contrile de la privation de liberté,

dy fe jour et I’heure de |'admission dans le lieu de détention et I"autorité responsable du
lieu de détention, .

e) le jour et I'henre de la libération ou du transfert vers un autre lieu de détention, la
destination et I’autorité chargée du transfert. .

Article 16 bis
| Tout Etat partie garantit 2 la personne privée de liberté et 4 ses proches, 2 leurs
représentants Iégaux, & leurs avocats et & toute personne mandatée par eux ainsi gqu’'a toute
autre personne pouvant arguer d’un intérét légitime un accds au meins aux informations
shivantes :

a) lautorité i laguelle la personne a été déférée ;

b) l'aatorité ayant ordonné Ja privation de fiberté |

¢) l'autorité assurant le contrdle de la personne privée de liberté ;

d) le lieu ot se trouve la personne privée de liberté, y compris en cas de transfert ;

) la date et le Heu de libération ;

f) P'état de santé et, en cas de déces, les circonstances et causes du décis.
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2. Des mesures appropriées sont prises le cas échéant pour assurer la protection des
personnes visées au paragraphe | ainsi que de ceux qui participent & Penquéte contre tout
mapvais traitement, toute intimidation ou toute sanction €n raison de la recherche
d’information concernant une personne privée de liberté.

3, (nouvean) Afin de ne pas porter atteinte a la vie privée des personnes concernées, les
informations fournies conformément au paragraphe | du présent article devront €tre adéquates
et pertinentes par rapport & la finalité recherchée et ne devront pas &tre utilisées a des fins
autres que fa recherche de la personne privée de liberts,

Article 17

Sans préjudice de I'examen de la légalité de la privation de liberté d’une personne, I'Etat
partie garantit aux proches de la personne privée de liberté ou de la personne disparue, aux
représentants 1égaux, anx avocats et & toute personne mandatée par Ja personne privée de
liberté ou par la personne disparue ou par ses proches ainsi ¢u’A toute autre personne pouvant
arguer d’un intérét légitime le droit & un recours prompt et effectif pour obtenir a bref délai les
informations visées & l'article 16 bis. Ce droit & un recours ne peut &tre suspendu ou limité en
aucune circonstance.

- Article 18 (complété)

Tout Etat partie prend les mesures nécessaires pour que la remise en liberté d’ane personne se
déroule selon des modalités qui permettent de vérifier avec certitude quelle a éié
effectivement libérée. Tout Etat partie prend également les mesures nécessaires pour assurer
Fimégrité physique et le plein exercice de ses droits a toute personne au moment de sa remise
en liberté, sans préjudice des obligations auxquelles elle peut étre assujettie en vertu de la loi.

Article 19

Tout Ftat partie prend les mesures nécessaires pour prévenir et sanctionner des agissements
suivants

a) Pentrave ou Fobstruction au recours visé i 1article 17 ;

b) le manquement & obligation d’enregistrement de toute privation de liberté, ainsi que
PPenregistrement de toute information dont I'agent responsable du registre officiel connait on
devrait connaitre I'inexactitude ;

c) ie refus opposé par un agent de fournir des informations sur une privation de liberté,
ou la fourniture & informations inexactes, alors méme que les conditions légales pour fournir
ces informations sont réunies.

Article 20 (complété)

1. Tout Etat partie veille & ce que la formation du personnel civil ou militaire chargé de
I'application des lois, du personnel médical, des agents de la fonction publique et des

autres personnes gui peuvent intervenir dans la garde ou le traitement de toute personne
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privée de liberté, puisse inclure 'enseignement et pinformation nécessaires concernant les
dispositions [de présent instrument), en vue de :

a) prévenir 'implication de ces agents duns des disparitions forcées ;

b) souligner I'importance de la prévention et des enquétes en matitre de disparition
forcée |

. - > R r . At # .
¢} veitler a ce que l'urgence de la résolution des cas de disparition forcée soit reconnue.

Tout Etat veilie & ce que soient interdits les ordres ou instructions prescrivant, autorisant
ou encourageant une disparition forcée. Tout Etat garantit qu’une personne refusant de se
conformer 3 un tel ordre ne sera pas sanctionnée.

Tout Etat partie prend les mesures nécessaires pour que les personnes visées au
paragraphe | qui ont des raisons de penser qu’une disparition forcée s’est produite.ou est
projetée signalent le cas & leur supérieurs et, au besoin, aux autorités ou instances de
contrble ou de recours compétentes,

Article 21 (intégré & Varticle 15 bis)

Article 22 (nodifié et complété)

1.

Aux fins du [présent instrument}, on entend par victime la personne disparue et toute
personne physique ayant subi un préjudice direct du fait de cette disparition.

Tout Etat partie prend les mesures nécessaires afin que toute victime ait connaissance de
12 vérité concernant les circonstances de la disparition forcée et le sort de la personne
disparue. 11 prend en particulier les mesures nécessaires pour la recherche, la localisation
et fa libération des personnes disparues et, en cas de déces, la restitution de leurs restes,

Tout Etat partie garantit & la victime d'une -disparition forcée le droit d’obtenir une
réparation rapide, équitable et adéquate des dommages qui lui ont été causés,

Le droit d’obtenit une réparation visé au paragraphe 3 comprend P’indemnisation intégrale
des dommages matériels et moraux. Il peut aunssi inclure notamment :

a) la restitution,

by la réadaptation,

c) la satisfaction,

d) le rétablissement de la dignité et de la réputation.

Sans préjudice de I'obligation de poursuivre I'enquéte jusqu’a I'élucidation du sort de la
personne disparue, tout Etat Partie prend les mesures nécessaires concernant la situation
légale des personnes disparues dont le sort n’est pas ¢€lucidé et de leurs proches, dans des

domaines tels que la protection sociale, les questions financigres, la garde des enfants et
les droits de propriété.
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Article 23 (complété)
|. Tout Etat partie prend les mesures nécessaires pour prévenir et réprimer pénalement :
a) Penlévement ou I'appropriation d’enfants victimes de disparition forcée, d’enfants
dont le pere ou la mere sont victimes d’une disparition forcée, ou d'enfants nés

pendant Ja captivité de leur mére victime de disparition forcée ;

b} la falsification ou la destruction de documents attestant 1a véritable identité des enfants
visés au a). ‘

2. Tout Btat partie prend les mesures nécessaires pour rechercher et identifier les enfants
visés au paragraphe | a) et b).

Article 24

Les Etats parties se prétent mutuellement assistance dans Ja recherche, Pidentification et la
détermination du lieu ot se trouvent les enfants visés 2 I'article 23.

Article 25

[. Lorsqu'un enfant enlevé on approprié dans les conditions de V'article 23 a) est retrouvé sur
le territoire d'un Etat partie, la question de son éventuel retour vers sa famille d'origine est
réglée, soit par la loi nationale de cet Etat partie, soit par I'accord bilatéral ou multilatéral qui
le lie avec tout autre Etat dans lequel réside ta famille d'origine.

2. En toute circonstance, l'intérét supérieur de I'enfant est une considération primordiale et

I'enfant qui est capable de discernement a le droit d'exprimer librement son opinion, laguelle
est diiment prise en compte eu égard & son age et & son ‘degré de matarité.
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Partie I1

Article I O (nouvean)

|, Un [organe de suivi] aséure le suivi de la mise en ceuvre du présent instrument et du respect
par les Etats parties de feurs engagements.

2 Les membtes de [Vorgane de suivi] bénéficient dans Vexercice de leur mandat des
privileges et immunités tels qu'ils sont énoncés dans la convention sur les privileges et
immunités des Nations Unies.

3. Tout Etat partie s'engage i coopérer avec [F'organe de suivi] et & préter assistance i ses
membres dans l'exercice de leur mandat.

Article II-A (mmodifié)

t

Tout Etat partie présente (@ Porgane de suivil, par ’entremise dv Secrétaire général de
I'Organisation des Nations Unies, un rapport sur les mesures prises pour donner effet & ses
obligations en vertu [du présent instrument}, dans un délai d’un an a compter de I'entrée
en vigneur [du présent instrument] & son égard. '

Le Secrétaire général de I'Organisation des Nations Unies transmet les rapports & tous les
Etats parties.

Chaque rapport est éiudié par [organe de suivi), qui peut faire les commentaires, les
observations, les recommandations et les mises en garde qu’il estime appropriés. L'Etat
partie intéressé regoit communication des commentaires, observations, recommandations
et mises en garde, auxquels il peut répondre, de sa propre initiative ou & la demande [de
Uorgane de suivi}.

Article II-B (modifié)

I.

[L'organe de suivi] peut &tre saisi par un Fitat partie, ou par les proches de la personne
disparue, leurs représentants légaux, leurs avocats et toute personne mandatée par eux
ainsi que toute autre personne pouvant arguer d'un intérét iégitime, d’une demande visant
4 chercher et retrouver une personne disparue au sens de ’article premier.

S’il estime que la demande présentée en vertu du paragraphe | n'est pas manifestement
dépourvue de fondement, qu’elle ne constitue pas un abus de droit et gu'elle n’est pas
incompatible avec les dispositions {du présent instrumentl, {l'organe de suivi] demande &
tout Fitat partie de lui fournir, dans un déiai qu'il fixe, des renseignements sur la situation

de cette personne.

Au vn de la réponse fournie par I’Etat partie intéressé conformément au paragraphe 2,
[Porgane de suivi] présente & ce dernier une recommandation ou'une mise en garde. I
peut aussi ui enjoindre de prendre des mesures adéquates et de fui en faire rapport, dans
un délai qu’il fixe.
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4. [L’organe de suivi] établit Ses conclusions et les communique a tout Etat partie auquel des
renseignements ont été demandés et & 1"autenr de la demande visée au paragraphe |.

5. La procédure visée par le présent article est confidentielle.
Article II-C (modifié)

1. Sl estime qu'un déplacement sur le territoire d’un Etat partie sous la juridiction dugquel
se trouverait la personne disparue est indispensable pour répondre 2 la demande dont il est
saisi conformément A Particle 1I-B, [’organe de suivi} peut demander 4 un ou plusieurs de
ses membres de réaliser une mission d’enquéte et de I'informer sans retard, Le ou les
membres [de l'organe de suivi] qui effectuent la mission peuvent se faire accompagner, si
nécessaire, par des interprétes, des secrétaires et des- experts. Aucun membre de la
délégation, & ’exception des interprétes, ne peut &tre ressortissant de I'Ftat partie dans
lequel fa visite est effectuée.

2. [L'organe de suivi} notifie par écrit & I’Etat partie concerné son intention d’organiser une
mission d’enguéte et indigque la composition de la délégation. L’Etat partie fait connaitre
sans retard A [!'organe de suivi] son accord ou son opposition 4 la mission d’enquéte sur
un territoire sur lequel il exerce sa juridiction.

3, Si I’Btat partie a donné son accord a la mission d’enquéte, il fournit [& I'organe de suivi]
toutes facilités nécessaires & Faccomplissement de cette mission. {L’organe de suivi] peut
notamment:

+a) Bffectuer les visites qu’il jugera nécessaires pour chercher et retrouver la personne
© disparue ;

b) Entrer en contact librement avec toute personne dont il pense qu'elle peut lui fournir
des informations utiles sur le sort de la personne disparue ;

¢) Se faire présenter la personne dont la disparition forcée est allégnée et s’entretenir
avec elle sans moin et de fagon confidentielle.

4. [L'organe de suivi] fait part des constatations faites pendant sa mission d’enquéte: )

a) A I'Etat partie sur le territoire duquel la mission d’enquéte a &té effectuée ;

b) A I'auteur de la demande visée a I'article II-B, paragraphe 1.
5. La procédure visée par le présent article est confidentielle.
Article II C bis {nouveau)
1. Si [l'organe de suivi] regoit une communication présentée par les proches de la personne
disparue, leurs représentants 1égaux, leurs avocats et toute personne mandatée par eux ainsi
que toute autre personne pouvant arguer d'un intérét légitime, faisant état de graves

manguements d'un Etat partie 3 ses engagements au titre du [présent instrument], il peut s'en
saisir sauf si :
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a) la communication est insuffisamment motivée, ou manifestement dépourvue de
fondement , '

by fa méme question est en cours dexamen dans une autre instance infernationale
d'enguéte ou de réglement ;

c) le plaignant n'a pas épuisé toutes les voies de recours effectifs intemes.
2. S'il estime que la communication est conforme aux conditions fixées au paragraphe 1,
[l'organe de suivi] transmet & 'Etat partie concerné cette communication et lui demande de lui
fournir, dans un délai qu'il fixe, ses observations et commentaires.
3. Au vu de la réponse de I'Etat pattie, [I'organe de suivi] peut décider :

a) de classer la communication ;

b) de poursaivre son examen ;

'c) d'adresser i I'Etat partie une recommandation.

4. [L'organe de suivi) met fin i la procédure visée au présent article en communiquant & 'Etat
partie concerné et i 'auteur de la communication, les conclusions de son enquéte.

5. La procédure visée par le présent article est confidentielle.

Article I1 C ter (nouveau)

Si [I'organe de suivi] regoit des renseignements qui lui semblent contenir des indications bien
fondées selon lesquelles la disparition forcée est pratiquée de maniére généralisée ou
systématique sur le territoire d'un Etat partie, il peut saisir le Secrétaire Général des Nations
Unies, aprés avoir recherché auprés de IEtat partie concerné toute information pertinente sur
celte situation et sur les mesures prises pour faire cesser immédiatement de telles pratiques

Article IT D (intégré a Varticle H O § 2)
Article 1I-E (complété)

{. [L'organe de suivi] n’est compétent qu'a I'égard des privations de liberté ayant débuté
postérieurement i 'entrée en vigueur [du présent instrument].

9. Si un Btat devient partie [au présent instrument] aprés Pentrée en vigueur de celui-ci, ses
obligations vis-i-vis [de I'orgune de suivi] ne concernent que les privations de liberté
ayant débuté postérieurement a I'entrée en vigueur [du présent instrument] i son €gard.

3. (nouvear) Tout Etat pustie peut, 2 tout moment, déclarer qu’il reconnait, pour ce qui le

concerne, i [['organe de suivi] une compétence concernant les disparitions forcées ayant
débuté antérieurement a ’entrée en vigueur du [présent instrument].
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Article 11-F (modifié)

1. [L'organe de suivi] présente aux Etats parties et 2 I’ Assemblée générale de I’Organisation
des Nations Unies un rapport annuel sur les activités qu’il aura réalisées en application [du
présent instrument}. . .

2. (nouvean) Si les procédures engagées au titre des article II B et 11 C bis révélent un refus
sanifeste de coopérer de la part de I'Etat partie conceiné ou ne se traduisent par aucun résultat
effectif, [F'organe de suivi] peut décider de rendre publique une observation relative a la
question ou  la situation dont il aeu & connaitre.

3. (nouveau) La publication de I'observation visée au § 2 du présent article doit étre
préalablement annoncée 2 PEtat partie concerné et accompagnée des réponses, commentaires
ou observations transmis par 'Etat partie b [l'organe se suivi] dans le délai que celui-ci aura
fixé.
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Partie I
Article I11-O (ancien article 2 § 2)

{Le présent instrument) est sans préjudice de tout autre instrument international ou de toute loi
nationale qui contient ou peut contenir des dispositions de portée plus large.

Article HI-O bis (nouveau)

Les informations personnelles, y compris les données médicales ou génétiques, qui sont
transmises dans le cadre de ia recherche d’une personne disparue ne peuvent pas étre utilisées
3 d'autres fins que celle de la recherche de fa personne disparue.

Article IT1-A
1. [Le présent instrument) est ouvert & la signature de{...1.

2. [Le présent instrument] est soumis 2 la ratification de [...]. Les instruments de ratification
seront déposés auprés du Secrétaire général de ’Organisation des Nations Unies.

3. [Le présent instrument] est ouvert & Iadhésion de [...]. L'adhésion se fera par le dépdt
d’un instrument d’adhésion auprés du Secrétaire général de I'Organisation des Nations
Unies.

Article HI-B

1. [Le présent instrument] entrera en vigueur le trentieme jour aprés la date du dépdt du
[Néme] instrument de ratification ou d’adhésion.

2. Pour tout Etat qui ratifiera [le présent instrument] ou 'y adhérera apres le dépdt du [Neme]
instrument de ratification ou d’adhésion, [le présent instrument] entrera en vigoeur le
trentitme jour aprés 1a date du dépdt par cet Etat de son instrument de ratification ou
d’adhésion.

Article LII-C

Le Secrétaire général de 1" Organisdtion des Nations Unies notifiera 4 tous les Etats Membres
de I’Organisation des Nations Unies et & tous les Etats qui auront signé {le présent instrument]
ou y auront adhéré:

a) Les signatures, les ratifications et les adhésions recues en application de Iarticle Iil-;
b) La date d’entrée en vigueur [du présent instrument] en application de Particle Hi-B.

Article HI-D

Les dispositions [du présent instrument] s’ appliquent, sans fimitation ni exception aucune, 2
toutes les unités constitutives des Etats fédéraux.

UNCLASSIFIED

FP0825



UNCLASSIFIED - 6

Article 111- D bis (nouvean)

{. Tout Etat, lors de la signature, de la ratification ou de l'accession, peut déclarer que [le
présent instrument] s'étendra & tout territoire dont il est responsable an titre des relations
internationales. Une telle déclaration prendra effet lorsque [fe présent instrument) entrera en
vigueur pour I'Etat. concerné.

5 A tout moment, une telle extension pourra faire T'objet d'une notification adressée au
Secrétaire général des Nations Unies et prendra effet, 2 compter de (...) aprés le jour de
réception par le Secrétaire général des Nations Unies de cette notification.

Article 1HI-E (intégré & Uarticle 1 bis § 2)
Article IH-F

[Le présent instrument] est sans préjudice des dispositions du droit international humanitaire,
y compris les obligations des Hautes Parties contractantes des quatre Conventions de Gengve
da 12 aofit 1949 et ses protocoles facultatifs du 8 juin 1977, ou de la possibilité qu’a tout Etat
d' autoriser le Comité international de la Croix rouge  visiter les licux de détention dans les
cas non prévus par le droit international humanitaire.

Article I1I- G

i. Tout Etat partie [an présent instrument] pest proposer un amendement et déposer sa
proposition auprés du Secrétaire général de I'Organisation des Nations Unies. Le
Secrétaire général communique la proposition d’amendement aux Ftats parties fau
présent instrument} en leur demandant de lui faire savoir s’ils sont favorables &
’organisation d’une conférence d’Etats parties en vue de I'examen de [a proposition et de
sa myise aux voix. Si, dans les quatre mois qui suivent la date d’une telle communication,
le tiers au moins des Etats parties se prononce en faveur de la tenue de ladite conférence,
le Secrétaire général organise la conférence sous les anspices de 1’Organisation des
Nations Unies. Tout amendement adopté & la majorité des deux tiers des Etats parties
présents et votants 2 la conférence sera sounis par le Secrétaire général & 'acceptation de
tous les Etats parties.

2. Un amendement adopté selon les dispositéons du paragraphe | du présent article entrera en
vigueur lorsque les denx tiers des Etats parties [au présent instrument} I'auront accepté
conformément i la procédure prévue par leurs constitutions respectives.

3. Lorsque les amendements entreront en viguear, ils auront force obligatoire pour les Etats
parties qui les auront acceptés, les antres Etats parties demeurant liés par les dispositions
{du présent instrument) et par tont amendement antérieur qu’ils auraient accepté.

Article HI-H

1. [Le présent instrument], dont les textes anglais, arabe, chinois, espagnol, frangais et russe
font également foi, sera déposé auprés du Secrélaire général de 1'Organisation des Nations
Unies.

2. Le Secrétaire général de 1"Organisation des Nations Unies fera tenir une copie certifiée
conforme [du présent instrument]  tous les Frats. '
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‘ U.S. Government Informal Non-Paper on the Draft Enforced Disappearances Text

In response to the Chairman’s kind request for comments on the above-referenced draft’
text, the U.S. Mission takes pleasure in presenting the following informal comments and
observations. These comments are not exhaustive, nor intended to be, but rather
highlight the principal issues of greatest concern 16 us that are raised by the Chairman’s

draft text ("2003 draft”).

At the outset we express appreciation to the Chairman for some very significant
proposals in his text, both in terms of what is included and what is omitted. We note in
particular that unlike the 1998 Sub-commission forced disappearances text, the Chair's
2003 draft eliminates problematic references to:

--prohibiting the death penalty.

--prohibiting military tribunals.

--prohibiting amnesties and pardons.

-prohibiting treaty reservations.

-requiting criminalization of “crimes against humanity.”

Still, as noted above, the 2003 text contains matters of serious concern to the United
States. These include, jnfer afia:

ARTICLE ONE. Definition of forced disappearance is far too broad (*deprivation of a

( person’s liberty through any means whatsoever") and could not be a basis for a criminal

h offense under United States law and jurisprudence. Nor, in our view, could that
definition provide an appropriate basis fora criminal offense in any country whose
jurisprudence requires, as a matter of due process and fairness, that a criminal offense
be defined in precise terms. Absent the requisite clarity, such vague definitions would
be stricken by the courts for being too broad and vague. The definition regrettably would
also cover non-State actors, which the United States firmly opposes.

A possible alternative could be the following:

“the arrest, detention or abduction of persons by, or with the authorization, support or
acquiescence of, a State, followed by a refusal to acknowledge that deprivation of
freedom or to give information on the fate or whereabouts of those persons, with the
intention of removing them from the protection of the law for a prolonged period of time.”

ARTICLE TWO. To the extent that the paragraph requires enactment of a specific crime
denominated “forced disappearance,” as it appears to do, it could make the treaty
unworkable under the United States system of federalism. Rather, we would support the
formula contained in the Convention against Torture: to require criminalization of “acts’
of torture, here "acts of forced disappearance.” We fail to see why such a formulation
should be regarded as being less effective or appropriate (for both federal and non-
federal states) in this context when the international community has widely embraced it
to suppress the heinous offense of torture.

ARTICLE FIVE. This provision would require a statute of imitations for disappearances
that is "the longest period possible under its domestic law.” in the United States this
would amount to NO statute of limitations, as for instance is the case with murder in

?
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several state jurisdictions. To the extent such a period of prescription is considered
highly disproportionate to the gravity of the offense under United States law (for
example, in the case of a forced disappearance not involving torture or murder),
legitimate concerns about fairmess and equity would be raised, including due process
challenges to the statute of limitations by the defendant,

ARTICLE SIX. Disaliows an “obedience to orders’ defense. As discussed during earfier
negotiating rounds, certain States pelieve that such a defense could be appropriate in
circumstances where the superior order is not manifestly uritawful.

"'Mg’a”" % triedons Fo W
ARTICLE SEVEN. ,éevereiy restricts amnesties and pardons and makes them
inapplicable {o the/receipt of compensation. During negotiations, several States wisely
voiced the view that amnesties and pardons are peculiarly a matter of domestic law,
especially pardons, which are typically subject to the exclusive authority of the President,
Governor, or other chief executive authority.

ARTICLES NINE & ELEVEN. Requires four mandatory bases of jurisdiction, including
quasi-universal ("present in”) jurisdiction. This leaves little flexibility to the States Parties
and may require an extra-territorial jurisdictional reach far broader than many States
would be willing to exercise. '

ARTICLE TWELVE (THREE). The requirement of “access [by an investigator] to all
places where the disappeared person may be found” requires serious study and appears
problematic under United States law, including anti-terrorism law.

ARTICLE TWELVE (FOUR) and SIXTEEN (TWQ) and SEVENTEEN. Requires that
information be given about a disappearances investigation to “all persons with a
legitimate interest in the matter.” This would appear to transgress statutes protecting the

confidentiality of law enforcement methods and sources and material witness protections '

and may intrude upon other privacy protections in the United States.

o o Bmennd,
ARTICLE FIFTEEN. Clarification would be required:that these provisions for law
enforcement assistance and cooperation would not require cooperation with international
tribunals regarding which a State is not legally bound to cooperate.

ARTICLE NINETEEN. Requires criminalization of the failure to provide information and
the like; thisis a proviﬂe.ion that would need to be made substantiajg more precise and
targeted. (Cﬂbuﬂ«,w cﬂw (v st T VY 4 } O/M C?;l W f o@%é}")

o

ARTICLE TWENTY-ONE. The non-refoulernent provision needs to be made consistent
with applicable standards and principles such as inclusion of the word "substantial’
before “reason to .believe."

These comments again are not exhaustive but do highlight some of the initial concerns
of the United States raised by the 2003 draft, based on an informal translation of that
text into English.

Thank you.

December 2, 2003
Geneva
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RELEASED IN FULL
26/03/2004 @’%‘ Q2-

DRAFT
Enforced or involuntary disappearances

The Commission on Human Rights,

Recalling its rf:soiution 20 (XXXVI) of 29 February 1980 in whzch 1t decxded to establlsh

a working group ees o s 3 ; dividy Daciy,
to examine questions relevant to enforced or 1nvoluntary dlsappearances, mwfese%uaeﬁ—w%ﬂé

. Lations 200 1/46-6£22 | 2001 s 2002/4 1 0£23-Ansil 2002

»

Recalling also General Assembly resolution 47/133 of 18 December 1992, by which
theAssembly adopted the Declaration on the Protection of All Persons from Enforced

Disappearance as a body of principles for all States, aﬂé—Assembiy—fese}u&eﬂ%

Deeply concerned in particular by the increase in enforced or involuntary disappearances
in various regions of the world, including arrest, detention and abduction, when these are part of
or amount to enforced disappearances, and by the growing number of reports concerning
harassment, ill-treatment and intimidation of witnesses of disappearances or relatives of persons

who have disappeared,

Emphasizing that :mpumty is simultaneously one of the underlying causes of enforced
disappearances and one of the major obstacles to the elucidation of cases thereof and that there is
a need for effective measures to combat the problem of impunity,

Acknowledging the fact that acts of enforced disappearance are crimes against humanity,
as defined in the Rome Statute of the International Criminal Court (A/CONF.183/9),

1. Takes note of the report submitted by the Working Group on Enforced or
Involuntary Disappearances (BCN:4/2003/70-and-Gore-1-and 2)(E/CN.4/2004/58), pursuant-te

Commission-resolution2002/41: and notes the recommendations made by the Working Group
on the development of national institutions, on preventive measures and on the fight against
impunity; ‘ -

Ibis. Recalls the importance of the implementation of its resolution 2000/109 on the
strengthening of the effectiveness of the Commission on Human Rights mechanism;

2. Stresses the importance of the work of the Working Group and encourages it in the
execution of its mandate:

().  To continue to promote communication between families of disappeared persons
and the Governments concerned with a view to ensuring that sufficiently documented and clearly
identified individual cases are investigated and to ascertain whether such information falls under
its mandate and contains the required elements;
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()  To continue to observe, in its humanitarian task, UnitedNations standards and
practices regarding the handling of communications and the consideration of government replies;

(¢)  To continue to consider the question of impunity in the light of the relevant
provisions of the Declaration on the Protection of All Persons from Enforced Disappearance and
of the final reports submitted by the Special Rapporteur appointed by the Sub-Commission on the
Promotion and Protection of Human Rights;

(d)  To continue to pay particular attention to cases of children subjected to enforced
disappearance and children of disappeared persons and fo cooperate closely with the
Governments concerned in searching for and identifying these children;

(¢)  To pay particular attention to cases transmitted to it that refer to ill-treatment,
serious threatening or intimidation of witnesses of enforced or involuntary disappearances or
relatives of disappeared persons;

()  To pay particular attention to cases of disappearance of persons working for the
promotion and protection of human rights and fundamental freedoms, wherever they occur, and
to make appropriate recommendations for preventing such disappearances and improving the
protection of such persons;

(g)  To continue to apply a gender perspective in its reporting process, including in
information collection and the formulation of recommendations;

(#)  To provide appropriate assistance in the implementation by States of the
Declaration and of the existing international rules; '

()  To continue its deliberations on its working methods and to include these aspects
in its report to the Commission at its sixtieth sixty first session; -

3. Deplores the fact that some Governments have never provided substantive replies
conceming the cases of enforced disappearances in their countries er-acted-on-the
ceomrnendations-coneern ing-therr-made in-the-reports-of the- Working-G ;andhavenot
followed up relevant recommendations concerning this subject in the reports of the Working
Group;

4. Urges the Govemnments-concermed States:
(a)  To fully implement the Declaration on the protection of all persons against
enforced disappearances;

(@)  To cooperate with the Working Group and help it to carry out its mandate
effectively, in particular by-inviting-it-freely-to-visit by welcoming it in their countries;

()  To intensify their cooperation with the Working Group on any action taken
pursuant to recommendations addressed to them by the Working Group;

(¢)  To take steps to protect witnesses of enforced or involuntary disappearances and
the lawyers and families of disappeared persons against any intimidation or iil-treatment to which
“they might be subjected;

@ have-long-hadrmany-unreselved-ease , to continue their
efforts to elucidate the fate of the disappeared eoncerned and-to-set-approprinte-seitlement

ot Aec e o e o e
vEmm T
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1
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{¢)  To make provision in their legal systems for machinery for victims of enforced or
involuntary disappearances ot their families to seek fair and adequate reparation;

5. Reminds Governments;

(a) That, as proclaimed in article 2 of the Declaration on the Protection of All Persons
from Enforced Disappearance, no State shall practise, permit or tolerate enforced disappearances;

(b)  That all acts of enforced or involuntary disappearance are crimes punishablé by
appropriate penalties which should take due account of their extreme seriousness under penaliaw;

{¢)  That they should ensure that their competent authorities proceed immediately to
conduct impartial inquiries in all circumstances where there is reason to believe that an enforced
disappearance has occurred in territory under their jurisdiction; :

(d)  That, if such belief is borne out, all the perpetrators of enforced or involuntary
disappearances must be prosecuted; ’

(¢)  That impunity is simultaneously one of the underlying causes of enforced
disappearance and one of the major obstacles to the elucidation of cases thereof;

fil That, as proclaimed in article 11 of the Declaration, all persons deprived of liberty
must be released in a manner permitting reliable verification that they have actually been released
and, further, have been released in conditions in which their physical integrity and ability fully to
exercise their rights are assured;

6. Expresses:

(@) Its thanks fo the many Governments that have cooperated with the Working Group
and replied to its requests for information and to the Governments that have invited welcomed the
Working Group te-visit i their countries, asks them to give all necessary attention to the
Working Group's recommendations and invites them to inform the Working Group of any action
they take on those recomraendations;

(b))  Its appreciation to the Governments that are investigating, have developed or are
developing appropriate mechanisms to investigate any cases of enforced disappearance which are
brought to their attention, and encourages all the Governments concerned to expand their efforts
in this areq;

7. Invites States to take legislative, administrative, legal and other steps, including
when a state of emergency has been declared, to take action at the national and regional levels
and in cooperation with the UnitedNations, if appropriate through technical assistance, and to
provide the Working Group with concrete information on the measures taken and the obstacles
encountered in preventing enforced or involuntary disappearances and in giving effect to the
principles set forth in the Declaration; -

8. Takes note of the assistance provided to the Working Group by non-governmental
organizations and their activities in support of the implementation of the Declaration and invites
those organizations to continue their cooperation;

9. Acknowledges with great concern the difficulties encountered by the Working
Group in the accomplishment of its mandate and requests the Secretary-General:
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(a)  To ensure that the Working Group receives all the assistance and resources it
requires to perform its function, including supporting the principles of the Declaration, carrying
out and foltowing up on missions and holding sessions in countries that are prepared to receiveit;

()  To provide the resources needed to update the database on cases of enforced
disappearance;

(¢)  To keep the Working Group and the Commission regularly informed of the steps
taken for the wide dissemination and promotion of the Declaration;

10.  Requests the Working Group to report on its activities to the Commission at its
sixtieth session;

12.  sAlse takes note of the report of the Intersessional open-ended working group of the
Commission to elaborate a draft legally binding normative instrument for the protection of all
persons from enforced disappearance (EAEN-4/26034 E/CN.4/2004/59) and welcomes the
substantial progress made during the first second session of the Intersessional Working Group
and, in that context, welcomes the participation of non-governmental orpanizations;

13, Reguests the Intersessional Working Group to mect for a-period-oflOworking-days
2 formal sessions before the sixtieth sixty first session of the Commission in-erderto-continue

for its works-in-aceordance with-Cormissionresolutions , and to report to

the Commission at its sixtieth sixty first session;

14,  Requests the Chairperson-Rapporteur of the Intersessional Working Group to
undertake informal consultations with all interested parties in order to prepare the next session of
the Intersessional Working Group;

15.  Requests the United Nations High Commissioner for Human Rights to invite the

3 i the independent expert chayged with examining the
existing international criminal and the human rights framework for the protection of persons
[from enforced or involuntary disappearances, the sub commission rapporteur on the question

of the draft international convention on the protection of all persons from enforced .

disappearance (E/CN.4/Sub.2/1998/19, annexe), and also a representative of the Working
Group on enforced or involuntary disappearances to participate in the activities of the working

group;
16.  Decides to consider this matter at its sixtieth sixty first session under the same
agenda item.
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Question des disparitions forcées ou involontaires

La Commission des droits de l'homme,

Rappelant sa résolution 20 (XXXVT) du 29 février 1980, par laquelle elle a décidé de créer un groupe de travail
eeiwposé—de—ei-nq—ée-mﬁes—ﬂmmhl-‘es—agi-ﬁsam—e;Ha+}£~qu~‘ex1m’eﬁ-m‘-anmwés—é—tiuwawsenHei—paur examiner les
questions concernant les disparitions forcées ou involontaires;~sa-résolution—905/75-du—8-mars—l-995-sur—ta
ee«;}péfﬂtia&»aveHesrrqarégemm1%5—&%iuga;zes—e1e%@vfgi«1;ﬁsat»iuﬂ«deSwNa&iens—Uﬂies—ehargés»demlmi{-s—dﬂfimnme;
* ﬁﬂﬁﬂﬂ%&&féﬁéﬂﬂﬁ@ﬁ&%ﬁ%ﬁ%ﬂ%@%&%@@%m%}gﬁ,
Rappelant également la résolution 47/133 de I'Assemblée générale, en date du 18 décembre 1992, par laquelle
' FAssemblée a adopté la Déclaration sur la protection de toutes les personnes conire les disparitions forcées, en
- tant qu'ensemble de principes qui doivent étre appliqués par tous les Bats, ainsi-queta—réselution-57/245-de
o Comsell-afaisi o décision—de— < siomdes-droits-det Joeréer—ua o travail
#n%e»m*&si@ﬁ&%emﬁ(ﬁ%ﬁ%»ﬂ@h%hﬂkﬁ%@ﬁ%&ﬁﬂadﬂ%s@m&—#@%&#—w—pmjsk@%n&tﬂm}em—nem&?
e%ﬁmﬁmmme«meﬂw%wam&symmm
§ Profondément préoccupée en particulier, par la multiplication, dans diverses régions du monde, des disparitions
forcées ou involontaires, y compris les arrestations, détentions et enlévements, lorsque ces actes conduisent a des
disparitions forcées ou peuvent y étre assimilés, et par le nombre croissant d'informations faisant état de mesures
: de harcélement, de mauvais traitements et d'actes d'intimidation & I'encontre des témoins de disparitions ou des

familles de personnes disparues,

Soulignant que Vimpunité est I'une des causes profondes des disparitions forcées et, en méme temps, un des
" obstacles majeurs 2 I'élucidation de ces cas, et qu'il est névessaire de prendre des mesures efficaces pour

combattre le phénoméne de l'impunité, '

| Considérant que les actes de disparition forcée constituent des crimes contre I'numanité, tels qu'ils sont définis
dans le Statut de Rome de la Cour pénale internationale (A/CONF.183/9),

i |, 4—Prend acte du tapport du Groupe de travail sur les disparitions forcées ou involontaires
i (E/CN.MQLO%#MOMIS8),—wésm%e&h%aéme%%&rése&&iw—%@@%#d%&nmmn; et note les
recommandations du eroupe de travail concernant le développement dinstititions nationales, les mesures

préventives et la lutte contre impunité,

i 2. Rappelle Uimportance de la_mise_en ouvie de s résolution 20007108 concerieni le renforcement ot
Defficavité des mécanisnies de la Connmission des droits de { homme

2. Souligne Vimportance des travaux du Groupe de travail et 'encourage, dans l'accomplissement de son mandat:

@) A continuer de faciliter la communication entre les familles des personpes disparues et les gouvernements
concernds, afin de veiller & ce que des cas bien documentés et clairement identifiés fassent Fobjet d'enquétes, et
de s'assurer que ces renseignements entrent dans le cadre de son mandat et comportent les éléments requis,
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b) A continuer d'observer, dans sa mission humanitaire, les normes et pratiques de 'Organisation des Nations
Unies en ce qui concerne le traitement des communications et 'examen des réponses des gouvernements;

¢) A poursuivre sa réflexion sur la question de I'mpunité, compte tenu des dispositions pertinentes de la
Déclaration sur la protection de toutes les personnes contre les disparitions forcées et des rapports finaux remis
par le rapporteur spécial désigné par la Sous-Commission de la promotion et de la protection des droits de
I'homme; :

d) A continuer de porter une attention toute particuliére aux cas d'enfants victimes de disparition forcée et
d’enfants de personnes disparues, et de coopérer éfroitement avec les gouvernements concermnés a la recherche et
4 Videntification de ces enfants;

¢) A suivre avec une attention particuliére les cas qui lui sont transmis, faisant état de mauvais traitements, de
menaces sérieuses ou d'intimidations & I'encontre des témoins de disparitions forcees ou involontaires ou des
familles de personnes disparues;

/) A porter une attention particulidre aux cas de disparition des personnes travaillant pour la promotion et la
protection des droits de I'homme et des libertés fondamentales, o quiils se produisent, et & faire des
recommandations appropriées tendant & la prévention de telles disparitions ainsi qu'a Vamélioration de la
protection de ces personnes;

g) A poursuivre son approche sexospécifique dans T'dlaboration de son rapport, y compris la collecte
d'informations et la formulation des recommandations;

#) A fournir 'assistance appropriée 4 la mise en ceuvre, par les Etats, de la Déclaration et des normes
intemationales existantes;

1) A poursuivre Ia réflexion entreprise sur ses méthodes de travail et & intégrer ces éléments dans son rapport  la
Commission, i sa seixantidme-6| cme session;

3. Déplore le fait que certains gouvernements n'ont jamais donné de réponse sur le fond, concernant les cas de
disparitions forcées qui se scraient produits dans leur pays, et—nlont—pas—davantape—donnd—sule—aun
rm@umm%mmw%@—@ww%ﬂ n’ont pas donngé suite aux
recommandarions pertinentes faites 3 ce sujet dans les rapports du groupe de travail.

4. Exhorte les govvernements-eoncernésEtats:

2) A mettre pleincment en oeuvre la Déclaration sur la protection de toutes les personnes contre les disparitions
forcées

a) A coopérer avec le Groupe de travail et & Iaider de fagon 4 ce qu'il puisse s'acquitter efficacement de son
mandat, notamment en Finvitant-i-se-rendre-librement-1accucillant dans leur pays;

b) A intensifier leur coopération avec le Groupe de travail sur toutes mesures prises en application des
recommandations que le Groupe de travail-leur a adressées; :

¢) A prendre des mesures pour protéger les témoins des disparitions forcées ou involontaires, ainsi que les
avocats et les familles des personnes disparues, contre toute intimidation ou tout mauvais traitement dont ils
pourraient faire 'objet;

d) %améwﬁ%ﬁﬁewvwmwwmmmm%a poutsuivre leurs efforts pour
que la lumiére soit faite sur le sort de ees-des personnes disparues et-pour-qucJes-mécanismes-approprids-de
regloment-de-ces-cas-seient-efficacement-mis-en-avvre-nvec-les-familles-coneernces;

€) A prévoir, dans leur systéme juridique, un m écanisme permetiant a ux victimes de disparitions forcées ou
involontaires ou a leurs familles de rechercher une indemnisation équitable et adéquate;

5. Rappelle aux gouvernements:

I

UNCLASSIFIED

FP0834



UNCLASSIFIED

@) Que, comme il est proclamé & l'article 2 de la Déclaration sur la protection de toutes les personnes contre les
disparitions forcées, aucun Etat ne doit aveir recours & des disparitions forcées, les autoriser ou les tolérer;

b) Que tous les actes de disparition forcée ou involontaire sont des crimes passibles de peines appropriées qui
doivent tenir compte de leur extréme gravité au regard de la loi pénale;

¢) Quils doivent veiller & ce que leurs autorités compétentes procédent immédiatement a des enquétes
impartiales, en toutes circonstances, chaque fois qu'il y a des raisons de penser qu'un cas de disparition forcée
gest produit dans un territoire placé sous leur juridiction;

d) Que, si les faits sont vérifiés, tous les auteurs de disparitions forcées ou involontaires doivent Etre poursuivis,

¢) Que Pimpunité est l'une des causes fondamentales des disparitions forcées et, en méme temps, Tun des
principaux obstacles a I'¢lucidation des cas antérieurs;

) Que, comme il est proclamé & Yarticle 11 de la Déclaration sur la protection de toutes les personnes contre les
disparitions forcées, toutes les personnes privées de liberté doivent étre libérées d'une maniére qui permette de
vérifier valablement qu'elles ont effectivement ét¢ libérées et, par ailleurs, qu'elles ont été libérées dans des
conditions qui garantissent leur intégrité physique et la possibilié de faire valoir leurs droits;

6. Exprime:

a) Ses remerciements aux nombreux gouvernements qui ont coopéré avee le Groupe de travail et répondu a ses
demandes de renseignements, ainsi qu'aux gouvernements qui Pont-invité-d-se-rendre-sur-placeaccucilli, Jes prie
d'accorder toute l'attention voulue aux recorqmandations du Groupe de travail et les invite & informer celui-ci de
toutes les mesures prises pour y donner suite;

b) Sa satisfaction aux gouvernements qui enquétent, ont mis ou mettent au point des mécanisines approptiés pour
enquéter sur tous les cas de disparition forcée portés & leur attention, et incite tous les gouvernements concemes
4 développer leur action dans ce domaine;

7. Invite les Etats & prendre des mesures législatives, administratives, judiciaires et autres, y compris lorsqu'un
état d'urgence est proclamé, & agir & I'échelon national et régional et en coopération avec 1'Organisation des
Nations Unies, au besoin par le biais de Tassistance technique, et a donner des informations concrétes au Groupe
de travail sur les mesures prises et les obstacles rencontrés pour prévenir les disparitions forcées ou involontaires
et metire en ceuvre les principes énoncés dans la Déclaration;

8. Prend note de Y'aide apportée au Groupe de travail par les organisations non gouvernementales ainsi que de
Jeur action pour favoriser la mise en ceuvre de Ia Déclaration, et les invite & poursuivre cette coopération;

9. Note avec une grande préoccupation les difficultés que rencontre le Groupe de travail dans Faccomplissement
de son mandat et prie le Secrétaire général:

@) De veiller 4 ce que le Groupe de travail regoive toute 1'assistance et les ressources dont il a besoin pour
s'acquitter de sa tiche, y compris pour apporter son soutien aux principes de la Déclaration, pour effectuer des
missions et en assurer le suivi, et pour tenir ses réunions dans les pays qui seraient disposés 4 Paccueillir;

b) De fournir les moyens nécessaires pour actualiser la base de données sur les cas de disparitiony forcées;

¢} Dfinformer réguliérement le Groupe de travail et J]a Commission des mesures prises pour faire connaitre et
promouvoir largement la Déclaration;

10. Prie le Groupe de travail de lui faire rapport sur ses activités, & sa soixantieme-0| Cme session;

- -!Femiwmm—du—mppm%(—!?i/@N:#ZL)O%J-’F—L}Wp-réseﬂ’:éwmﬁ——l—'e-xpur-tmi-ndépeﬂdaﬁ{-—el3»a-r=gé—{Iiémd-i-e-r»-i-eweaaire
i-ntema-‘eiena%-—aemei—ezwn-a?i{zre—pénale—»et——demelmiich»leAihemnw—-peus‘-wia—pfeteel-ienﬁelesmperﬁennes-e@mre—les
tﬂ:ia;paﬁi%n&w&hfeée‘.;*eawma4@:Hﬁ#ﬁ%ﬂwgﬁt@ﬁ%&%s%ﬁ#—#ﬁmﬁes&iens—ayaﬂt—-peaﬂmmia&—fl!&abmw%mjm
dléﬂst«r-u-meﬂHmmmti«ti-—jtwidi-etuemeaw—eemm-ignammfpettx—ia«»pfmeet-iea%}emmmesmies—pe{»%n-neswaemr-e—mﬁ
(4-%59&1?%%%Hereée&-},—eQH-i:i-}ﬁHém{:‘ﬁH&Héseh%—biﬁH&QQ@#%@F%@MHH&—G@HQH#&&?W%W@M!Hiheiﬁm&
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personnes—eent isparitions—f o (LENS b2 1908 H D —ariexe )—ransmis—para-Sous-Commission
dans-sa-résohition-1998/25-du-26-s0i-H098:

12. Prend note égedement-du rapport du groupe de travail intersessions, & composition non limitée, ayant pour
mandat d'élaborer un projet d'instrument normatif juridiquement contraignant pour la protection de toutes les
personnes contre les disparitions forcées (EACN-42803171 E/CN.4/2004/59) et se félicite des progrés importants
réalisés lors de la premidre-deuxieme session du Groupe de travail ainsi que de la participation d'organisations
non gouvernementales & cet égard;

13. Demande au groupe de travail intersessions, a composition non limitée, de se réunir avant la seixantieme-(]
éme_session de la Commission pour une-durée-de—t0-jours-owvrablesdeux sessions formelies-pour pourstivie
conclure _ses fravaux, eeﬂ&»ﬂaﬁe’memﬁame—a'«ésemeieﬁsw«;é@%ﬂ*é—e&-%%%de—ia—&n—n-misﬁ%ewées—d%de
Hthepume, et de lui faire rapport 3 sa sobxantiéme-6] Sme session;

14. Prie le Président-Rapporteur du groupe de travail intersessions & composition non limitée d'entreprendre des
consultations i nformelles a vec toutes les parties intéressées p our p réparer la prochaine session du Groupe de
travail;

15. Prie le Haut-Commissaire des Nations Unies aux droits de I'homme d'inviter les experis-Arentionnds—au
pasagraphe—H-ei-dessus-Yexpert indépendant charoé d'étudier le cadre international actuel en matidre pénale et
de droits de Phomme pour_la protection des personnes contre les disparitions forcées ou ipvolontaires. le
Rapporteur du_projet_de convention_internationale pour la prolection _de toutes les personnes contre les
disparitions forcies (E/CN.4/Sub.2/1998/19. annexe), ainsi gu'un représentant du Groupe de travail sur les
disparitions forcées ou involontaires & participer aux activités du Groupe de travail intersession;

16. Décide d'examiner cette question sa seixantieme-61 dme session, au titre du méme point de I'ordre du jour.
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NON PAPIER | ; GEZ@ éA’

22/10/03

Parttie ]

At pre

Aux fins [ prisent instriment], on. entend par dispatition forcée Ja privation de libetté d'une
pecsonne, sous quelque forme que co seit, commise par des agents de I'Etat on par une
otgznisation politique, ou pat des petsonnes ou des groupes de personges qui agissent avec
Pautorisation, Pappui on Pacquiescement de PEtat on de FPorganisation politique, suivie du
déni de Ja reconnaissance de ls privation de lbarté ou de la dissimulation dn sort téservé 3
ls personne disparue ou du ew ol elle se teouve, ls soustrayant sinsi 4 la protection de 1a

1. ‘Tout Etat patie ptend les mesures nicessaices pour que la disparition forcte, telle
qu'elle est dsfinie 3 Particle 1%, constiue une infraction sy regerd de son droit pénal
lorsqu'elle est commise inteptionnellement :

2 Le présent asticle est sans préjudice de toutsautre instrument intetnational ou de X
" toute Inl nationale qui contient ou peut contenir des dispositions-de pottéc plus Jarge. ©

M g .
.

3 AL &
o
Tt

e 2 A, 1 s J
»?..-'i Ao 0 FigiF 1 AM

1. ToutFiat partie prend les mesures nécessaires pout punit :

i

d) les auteurs d'une disparition forcée et cenx qui s'cn rendent complices, scit ¢o
ordonnant, sollicitant ou encourageant la commission ou I teatative d'une telle
h:ﬁac&nn,soitea&dﬁmkmmmissionm!ammﬁn d'une telle infraction
en appoctant leur side, lear concours ou toute suire fotme dassistance, y
cmpﬁsmﬁmmtlﬁmméacmmmm&mmum

7" b) Iatentative de disparifion forcés,

) Yentente en vue de commettze une dispatition forcée.

UNITED STATES DEPARTMENT OF STA.[FE
REVIEW AUTHORITY: ARCHIE M BOLSTER

DATE/CASE ID: 23 JUN 2009 200706444 UNCLASSIFIED 1
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Tout Btat partic prend les mesures nécessaizes pous gque Ia notion de complice, au
sens cu paragraphe 1 2), englobe le supériens hitwrchigue qui:

8) savait on, en taison des circonstances et des informations dont il dispossit,
susalt @ savois qwun subordonoé placé sous son autorité ou son contrble
effectifs était- en tmin de cowmmettre ou sur le point de comnetire une
dispetition forcée, et qui:

b) n'a pas pris toutes les mesures nécessaires et tuisonnables qui étajent en son
pouvoir pour empécher ou faire cesser la disparition fotcée, ou pour en
tépritnet Fexécution ou en référer sux antorités compétentes suz fins denquéte
et de poursuites,

Article 4

1. Tout Etat pattic zend I dispasition forcée passible de peines approprifes qui
prennent en considération sa gravité. ’

2 Tout Etat pastic peant prévoir :

a) des circonstances stténuantes en faveut de cenx qui, impliqués dans la
commission d’une dispasition forcée, autont conttbué efficacement 3 k
récapétation en vie de Iz personne dispatue ou suront petmis d'élucider des cas
de disparitions foteées ou &identifiet les anteurs d'une disparition forcée ;

) des citconstances aggtavantes evers ceux qui se sont tendus coupables dune
disparition forcée i lencontre d’une personne particuliérement volnémble,
sotatmeat 1 maison de son dge ou de son. état de santé.

e

1. . 'Tout Biat partie prend les mestres nécessaires ponr qus Pégard de la disparition
forcée, le délai de prescription de Paction péosle et des peinies ;

a) soit &gal an délai le plus long prévu dans sa législation ;

.b) comtnence & court i compter du jour od le soxt de la personne disparve est
connu avec certitude.

2. Lotseue les recours prévus i Pasticle 2 § 3 5) du Pacte intetnational relatif sux droits
civils et politiqnes ne sont pas efficaces, Ia prescription de la disparition forcte est
suspendue aussi longtemps que Pefficacité de ces tecours n'aura pas été tétablic.

Ariele 5
Aucun otdee de Iz lol, ancun ordre ou instruction émanant dutie outotité, de quelque

fatute «ue ce soit, e peut Etre invoqué pour exonérer Poutenr d'une disparition forcée de
sa resperisabilité pénate. '

UNCLASSIFIED 2
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Lrtlde 7

Tout Btat partie s'assnre que les mesuzes de g:ice; Fampistie ot les suires rmesures
apalogues dont peuvent benéficier les avtenzs ou les persomnes soupgonnées davoir
comymis une dispasition forcée, w'ajeat pas powe effet d'empécher lexercice de tout recours
ot Pobtention dune tépatstion. Est notsmment garnt, en toute circonstatce, le droit
Qobtenir des informativns exactes et complites sus le sort des personnes disparuss.
Aticle &

Tout Etat partie considire la dispasition forcée comme ws cime grave de drojt comnmun,
au scas de Pasticle 1 F b) de ln Convention relative au statut des téfugiés du 28 juillet 1951.

Aaice 3

Tout Fitat pastie prend les mesures nécessaites ponr éwblir se compétence, & Pégard dune
dispasition. forcée, dags leg cas suivants :

%) Qnmdrmﬁnc&nnaé&cmhammmmﬂmdem}nﬁ&dm
ou i bord Pun navite battant son pavillon ou dun aéronef immatriculé
cozgfomémentisalégislaﬁonaumommtdesfain; .

b) Quand l’mtlw: présumé de Vinfrection est Pun de mm:é's?ma s v
] Quand le personne dispame estPun de ses ressortissants ; - .

d) anndl’am:p:émmédel’in&miousemmmmmiwitetdm
de sa juridiction et quil ae Pextrade pus ou o lo défére pas devant uoe
jusdiction pénale internationale.

Adid1)

1. 71l estime que les citconstances le justifient, aprés avoir examing les tenseipnements
dont il dispose, tout Etat partie sut le tertitoire duguel se trouve unc pemsonns soupgonnée
&Favair commis une dispasitlon forcée prend toutes leg mesuves nécessaites pous assures x
présence continue de cette personne sux son textitoire et aa besoin, assure sa détention.
Cette détention et ces mesnres doivent &tee conformes & la Mgislation dudit Etst pattie ;
elles ne peavent &tte malutenues que pendant le dflat nécessaire 3 Fengagement de
poutsuites pénales on d'une procédure Fextradition, -

2. L'fitat pastie qui s pris les mesures visées s pawsgriphe 1 procide immédistement
i une coguéte prélirinaire en voe Fétablic Jes faits. 11 informe les Ftats parties qui
pou@aieﬂté&econipé&n&mﬂfomémmtil’ar&de9a),b)stc)dmmemqu’ﬂapﬁses
en application du paxagtaphe 1 et des conchsions de son eaquéte, en Jeur indiquant 8’
entend exercer sa compétence. ’
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3. Tonte personne détenue oo zpplication du paragraphe 1 peut corarouniquer /
immédiatement avec le plus proche représentant qualifié de YEtat dont elle 2 la nationalit -

ou, ¢l sagit dune personne apatide, avec le teprésentant de PHtat ob elle réside
habitellernent. '

Articke 11

1. Lt patie sur le tepitoire sous la jutidiction duguel lantecs présumé diune
disparition fozcée est découvest, il slextrade pas ce dernier ou ne je défire pas devantune
jutidiction pénale intemationale, soumet Paffaire 3 ses autorités corpétentes pour Pexerc /
de Pzction pénale.

2. Ces avtotits preanent lear décision dans les mémes conditions que pour toute
infraction d'une gravité équivalente en verea du deoft de cet Etat pastie.

3. Toute petsonne soupgonnée d'avoir commis une dispacition forcée est jugée par / |
uge jurddiction de droit comemun qui ofite des pamnties de compétence, d'indépendance et
d'impartialité et qui sespecte les paragties du procés équitable. '

Al 12

1. Tout Etat purtie assitre 3 quiconque allégnant qu'ufie petsonne 2 été victime d'utie
dispasition forcée Je droit de dénomcer les faits devant une autorité compétente et
indépendante, Jaquelle procide immédiatement et impartialement i unc enquéte
approfondie. Des mesutes secont prises pour assuret la protection du plaignant et des
tmoins contre tout muuvais tralteraent ou toute infimidation en ndson de la phicte
déposée ou de toute déposition fuite. '

Lozsquil existe des aisons sétieuses de croite guuns personne 2 éé victime Fune
disparition forcée, tout Btat pastic soumet Faffaire & I'tutoritd visée au parsgraphe 1, afia
quielle ouvre une enquite, méme si aucune plainte n'a ét8 officiellement déposée.
3 Tout Btat pattie veille 3 ce que Pautorité visée an pasegraphe 1:
&) dispose des povvoirs of des Tessources nécessaires pous mener Tenguéted bien ;
b) ait communication des documents nécessaires 3 son enquéte ;
¢) ait accés & tout lien od la présence d'utte petsonae disparue est soupgonuée.
4

. - Tout Etst patie garantit aux pemsonnes qui ont un intéeét Kgitime le droir d'éme
informées, & leur detnande, des progeés et des résultats de lenquéte ouverte en spplication

des paragraphes 1 ou 2.
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Sant considérés comme ayant un intését légitime, nox fius (e privent instrameny] ;

8 lapessonne privée de Hberté ;

b le conjoint et les mewbres de la fomille de la personne privée de libereé, son
avotat ou son représentant 1Egal ;

<) tonte personne mandatée par les personues visées sux points a) etb).

6  Tout Btat parde prend les mesures nécessaites pout préveair et senctonges les
actes de nature 3 enttaver le déroulement des enquites, Il g'assure notamment que les
petsonnes seupgonnées d’avoit comenis une dispatition forcée ne sojent pas en Inesuze, pat
lears fonctions, d'influer sar

Jintimidation ou de seprésilles exercés sur ceux qud pasticipent 3 Yenquite et sut les
proches de I personne disparue. - ’

Artide 13

1. Aux effets do Yextradition, Ix dispatition forcée rlest pas considérée comme une
infraction politique ou comme une infraction de dioit commum commises pour des raisons

politiques.

2. Ladispasition forcée est de plein droit comprise au nombre des infractions donnast
Tien 3 extradifion dans tout traité d'extradition conchi entze des Ftats pasties.

3. Tout Etat paztie s'engage & inclare Ja disparition forcée au nombre des infiactions
wm&ﬁml’mﬁm&mmwﬁ&m&ﬁmmdhmﬁt :

......

4. ‘Tout Etat pattic qui assujettit Pestradition & Fexistence d'un traité peut, 'l regoit
une demonde @esteadition. dum sutrs Fiat partie saquel il o'est pas 56 par un euith,
considéser [i frésent intrument] comme la base juzidique nécessaire pous Pextradition ea ce
qui concezne In, disparition forcée.

5.  ToutEtat partic qui wassujettit pas lextradition & Pexistence dun traité reconnaitla
disparition forcée comme susceptible dextradition.

6.  L’extradiion est subordounée aux condjtions prévues par le droit de PEtat partie
requis ou pat les traités Pextradition applicables, ¥ compris, notamment, aux condifions
concernant k peine minimale tequise ponr extrader et eux motifs pont lesquels VEtat partie
requis peut refuser lextradition.

Ariicle 14
1. Les Btats patties ¢'accordent Petraide judiciaive 1a plus lacge possible dans toute
enquéte ou procédure pénale relative 3 une disparition forcée, y compris en ce qui concerne

Ya communication de tous les déments de preuve dont ils disposent et qui sont nécessuires
aux fins de la procéduge. - :

UNCLASSIFIED
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2.
TEtat patfie zequis ou par les faiths d'entmaide judiclaive applicables, y compsis,
notamtoent, aux conditions concernant les motifs pour lesquels PRiat partie xequis peut
refuser daccorder Pentraide judicizize.

Ariide 15

1. Les Etats parties coopdrent entre eux et ¢’accordent Peatraide Ja plus latge possible
dans Ia gecherche, la Iocalisation et la libération des petsonnes disparues. '

2. Les Btats parties s'accordent soutuellement side et assistance en vue de portes

secours aux victimes des dispazitions forcées et, en cas de décds des personnes disparues,
envue de Iz testitution de lears gestes.

Antide 16
1. ~ Tout Btat partie :
d) désigne les agents de 'Etat habilités 3 ordonner des privations de liberté ;
b) détﬁmineles conditions dans lesquelles de tsls ordres penvent &tce donnds ; -

c) garantit que toute personne privée de Hberté sers plicée uoiquement dans un
Heu officlellement reconnu et conttdlé ; ~ '

d) gerantit i towte pemsonne privée de lberté le droit Jintroduize va fecours

devant ua tobunel afin que celui-d state sans débi sug Ja lépalité de sa’

ptivation de lbesté et ordonne sa libéation si cette privation de Bberté est

 ifiégale £, ol In personne privée de libensd est soupgonnée davoir cominis wne
infraction pénale, le droit d’étre twacuit dans le plus court délai devant vn juge
ott tme autre avtorité habilitée par 1a 1oi & exerces des Fonctions judiciaires.

3. Tout Btat partie prend les mesures nécessaires pout que les persopmes ayant un
intérdt légitime, au sens de Farticle 12 § 5, regoivent communication, lomqu'ils e font la
demande, dinformations sur la situation dupe petsonne privée de liberté. Ces informations
concernent 80 moins :

) lelieu ot se tronve la personne privée de liberts,

b) Fidentité des responsables de Ja privation de bbexté,

¢} Tantorité & laquelle la personme a été déférée.
3, Tout Ftat pattie établit et tient 3 jour vt ou phusieuss xepistres officiels des
persanmes privécs de liberté. Ces’informations figuraat sur ces registtes sont tenties 3l

disposition des persomnes et auteritds roentioonées aux patagmphes 1 ot 2, pouwr
vonsultation.

, UNCLASSIFIED | 6
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Atk 17
Sans préjudice de Pexamen de la 16galité de I privation de liberté dune personne, les Etats
parties garantissent 3 touts personne ayant un intérét légitime, su ses de Yarticle 12§ 5,k

droit & un xecouts effectif ponz obteniz les informations visées i Particle 16.2. Ce deoit d un
tecours ne peut &tte suspendn ou Jmité en ancune cirwonstance.

Articds 18
Tout tat pattie prend les mesures nécessaires pous que la remise en liberté d'une personne
se déroule selon des modalités qui permetrent de vérifier aves certitude que Ia pessonne &

&6 effectivernent Hbérée et quelle Fa été de telle manidre que son intéptité physique et s
faculté dPexercer pleinement scs droits soient assurées.

Lride 12
Tout Etat partie prend les mesures nécessaires pous préveni ct ssnctionner les agissements
suivants :
2) T'entrave ou Yobstmetion au recours visé 4 Pasticle 17;
b) lo menguement 3 Pobligation densegistrement de toute privation. de liberté,
 sinsl que Penregistreraent de toute information dont Pagent responsable da
mgist:eofﬁ:ielcomﬂtdudevmitmml’hmcﬁmdc; '

<) lerefis légitime opposépa.tun:g?ntdel’Etapda:foumizdeéinfmﬁom sut
une privation de Iberté, ou ks fovmiture dinformations inexectes.

Artice 20

1. Tout Etat pattie veille 3 ce quea formation des agents chargés de Papplication deln
loi prdsse inclure Uapprentissage nécessaive concemant les dispositions [da présent instrament],
envusde:

a) prévenit Vimplication de ces agents dans des disparitions foredes ;

1) aouﬁgnul’imgamdehp:évmﬁanetdwenqu&mammzﬁémde
disparition forcée ; '

¢) veillet & ce gque Purgence de la résolution des cas de disparifion forcée goit
resonIme,

2 TmmBmtpazdnvuiﬂeicequemiminmdimlmo:dmsonimtmcﬁum
presctivant, autorisant o encourageant une disparition forcée.

UNCLASSIFIED . 7
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3. ‘Tout Biat pattie prend les mesuzes nécessaires pour que les agents chargés de
Yapplication de la Iol qui ont des tisons de penser qu'une disparition forcée s'est produite
ou est sur le point de se produite signalent le cas 3 Jeuss supédeurs ef, 2n besoin, aux
autorités ow jnstances de contrdle ou de recours compétentes.

Artisle 21
1. Aucon Bt partie nexpulse, ne tefoule i n'extrade une persotne vers ug gutre

Brat &l y 2 des motifs de croize guune disparition forcée risque Fétre commise & son
encontre dans cét Btat,

2, Pout déterminer vl existe de tels motifs, les autorités compétentes tiendtont
compte de toutes les considérations pertinentes, y compts, le cas échésnt, de Pexistence,
dans PEist intéresst, don ensemble de violations systématiques des droits de Phomme,
praves, flagrantes ov massives.

Article 22

1. Aux fins [du prisent indronent], on entend pas victime toute petsonns physique quia
aubi un préjudice en rison de la commission de Pinfraction définie  article 1=

2 Tout Etat partie garantit, dans son systime juridique, 3 Ia victitme dune disparition
forcée le droit d'obtenir une séparation des dommages qui Iui ont été causés.

3. Le drojt & réparation. visé au paragraphe 2 comprend notamment :
3) Yindempisation,
b) la réadeptation,
0k saus{acﬁon,
& leréublissmen_tdehdignihéctde]até?utzﬁon.
Artice 22
ot Eitat pasis pread les mesutes nécesseizes paur prévenir et séptuser pénalement

2) Tlenlivement ou Yappropristion d'enfants dont Vun ou lautee des patents sont
victimes des ctime de disparition forcée ;

b) la falsification ou la destruction de documents attestant 1o véditable identité des
enfants visés au ),
Aricls 24

Les Hitats parties se prétent mutucllement wssistanee datis ks recherche, Fidentification etla

déremmination du liew oft se trouvent les eafants ealevés ou apptopriés dans lea conditions
de Particle 23 a).

UNCLASSIFIED 8
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Lrticke 25

1. Lorsqu'un enfunt enlevé on approprié dans les conditions de Patticle 23 g) est
retrouvé sur le territoire d'un Btat pattie, la question de son &ventuel setous vers sa famille
Jatigine est téglée, soit par Ja lod nationale de cet Etar partie, 8ot pat Paccord bilatésal ou
ltlatéeal qui le lie svec tout watre Etat dans lequel réside la famille dorigine.

2, En toute citconstance, lintérdt supéreur de VPeafant est une considération
primordiale et Fenfant qui est capable de discemement 2 Je droit d’exprimer libtement son
opinion, laquelle est diment ptise en compte ev égard d son dge etd son degré de matarite.

Pastie II

1. Tout Etat paztie prisente /2 Fgane de sulsf], pat Ventremige du Sectétaire généml de
POxganisation des Nations Unies, un tappost sur les mesures prises pout donnet effet & ses
oblipations en vextu [d présent instryment], daos un délai d'un an 3 compter de Yentrée en
vigaeus [ds privent instrument] & son égard.

2. Al suite de la ptésentation du rapport visé so paragwmphe 1, tout Etat partie
fournit un rapport complémentaits sur detnande (ds Sorgens de swivs].

3 Le Servétaire général de POrganisation des Nations Unies transmet les fapposts 2

tous les Btats pacties.

4. . - Chaque sapport cst étudis par [Porgane de suivi], qui peut faire les comtaentaires, les
observations, les tecommmandations et les mises en garde quiil estime appropriés. L'Etat
partie intéressé recoit communication des commentaires, observations, recommandations
et mises en garde, auxguels il peut répondre, de sa propre initiaéve ou 3 la demande [d
lorgane de swivi].. :

UNCLASSIFIED :
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Letice I8
1. [Llorgane de swivi] peut éze saisi par un Btat partie, ou par toute personne qui a wa

intérét légitime, au sens de Particle 12 § 5, @uoe demande visant & chercher et tetrouver
nne personne disparae 2n sens de Varticle 1%,

2. Sl estime que o demande présentée en verts du paragraphe 1 nlest pas
ranifesternent dépourvue de fondement, quelle ne constitue pes un abus de droit et
quelle o'est pas incompatible avec los dispositions [du privent instrumens], [Forgane de swivi]
demande & tout Btat partie de Jui foutnir, dans un délal quil fixe, des renseignesments sor a
sitaation de cette patsonne,

3. Au vu de la réponse fournie par PEtat partie intéressé conformément au patagraphe
2, [Porgae de suivi] présente & ce dernier une recommandstion ou utie mise en garde. Il peut

aussi Iui enjoindre de prendre des mesures adéquates et de bl en faite rapport, dans un
délai quil fixe.

4, [Lorgane de 5evi] émblit les concinsions de son enquéte et les commumigue & 'autenr
de la detnande visée au paragraphe 1 et tout Etat partie suquel des fenseignements ont été
deznandés.

5. la procédure visée par le présent article est confidentielle. Toutefols, &1l estime

qu'ancune mestre adéquate ' &t prise & 1a suite d'une deande préseatée conformément

au pazagtsphe 3, [Forgane dr swivl] peut, aprds avoir s en demeure les Etats pasties
concetnés, tendre publiques ses conclusions, ainsi gue les téponses et renseignements qui
lui ont ét8 fournis,

Artide JLC

1. &1 estime quiun déplacement sux lo tersitoire &un Htat partie sous Ja jutidiction
ducpuel se trouverait s personne disparue est indispensable pour sépondre 4 Ia demande
dont il est saisi conformément & Particle TI-B, [Porgane de swisi] peut demandez 4 ug ou
plusieuss de ses membres de réaliser une mission d'eaquéte et de Pinformer sans retard. Le

ou les membres [ ogane ds s3ivi] qui effectuent la mission pouvent se faire accompagner, -

si nécessaire, par des interprites, des secrétuires et des experts. Aucun tmembre de la
délégation, 4 Pexception des intmrprites, ne pent étre zessortssant de YEtat pastic dans
lequel la visite est effectuée,

2. [Lgane de ] notifie pax betit 3 Iitat partio concerné son intention dorganiser
une fmission enquéte et indique la composition de la délégetion. LBtat partie” fair
connaitee sane tetard & [Forgans de swivi] son sccord ou son opposition 2 la missicn denquéte

_sur un, texzitoite sur lequel il egetce sa juridiction.

3, - i Etat pattie a donné son accord 3 la mission d'enquéte, il fournit (6 Lorgane de |

swivi] toutes faclités nécessaires a Paccomplissement de cette ruission. [L. Yrgane de sudvi] peut
potamment :
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&) effeuhm:.}gs visites qui] jugera nécessaites pour chetcher et retrouver la personne
dont la dispasition forcée estallégnie;

b) eotret en contact librement avec toute petsonne dont il pense qulelle peut lui
fournir des informations vtiles sur le sort de la personne dont a disparitdon forcée
est gliégnie |

&) se faite présenter a personne dont Ia disparition fotcés et slligude et entretenit
avec elle sans témoin,

4. [Lorgane de swivi] £ait pat des constatations faites pendant sa mission d'enquéte :

d) 3 Pauteur de la demande visée i Pacticle TI-B paragraphe 15

b) 3 VEtat partie sut le tezritoife duguel la mission denquite » &4 effectute.

5.  Laprocédure visée pat le présent article est confidentielle. Toutefois, aves accord
des Btuts patties concemns, [Forgane de mwiri] peut tendse publiques ses constatations -

Les mercbtes [de Forgane de suivi] et ceux qui les accompagnent ea wission sur le teritoire
des Etats pasties ont droit aux facilités, peiviliges et imtounités secantus aux experts en
mission pout Organisation des Nations Unies, tels qu'ils vont énoncés dans les sections
pertinentes de la Conveation sur les priviliges et immunités des Nations Ugies.

Artisle ILE

1" L torgane de 3] st compétent cufa Fégasd des privations de Hberté eyent débuté’

postéeurernent & Featrée en vigneut [dy prévent instrumemnt]. -

2 Si un Btat devient paxtie fzz prémnt instrament] aptés Pentiée en vigneur de celui-d,
ses obligations vis-i-vis [ Porgane de suivi] e conceinent que lea privations de liberté sysnt
débuté postétientement & Pentrée en vigueur [du prisent instrommi] & son fgard,

Lriicle I.F

1. [Loogane di suiv]] présente oux Btats parties et i DAssemblée génémle de
POtganisation des Nations Uniss un rapport sonuel sut les activités qu'il aura néalisées en
application [du prisent instruerert].

2 Afin dassurer le suivi de ses observations ct de ses recomunandations, [Torgane de
smivi] peut, & sa discrétion, déecider de reproduite dans le mpport-annnel quil ftablt
conformément #u pampgraphe 1 tous commnentaites, observations, ‘fecommandations et
mises en garde formmlés pas lui en verta de Varticle IT-A, accompagnés des obsetvations
regnes des Etets parties intétessés. II peut amssi décider de reprocuite les conclusions
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resdues publiques conformément & Particle 1-B, paragraphe 5, et les constatations rendues
publiques conformément & Patticle II.C, paragraphe 5.

Partie Y1

Artick IIT.4
1. [Le prisens instreemzent] est owvert & 1a signatuze de [...).

2. [Le privnt instrumens] est soumsds i la ratification de [...J. Les insttuments de

mfification seront déposés avpris dn Sectéuite pénfral de [Orgauisation des
Nations Unes. '

3. [Ls prévent insirsment] est ouvert & Padhésion de [1..]. L'adhésion se fara par le dépbt
d'un instrument d'adbésion aupris du Secrétaire. général de IOrganisation des
Nations Unies. ‘ '

1. (L prisent instroment] entrera en vigueus le trentidme jous sprés [a date du dépdt du
{N™] instroment de ratification ou Tadhésion. '

2 Pour tout Btat qui matificea [l péwat instrument] o y adhéoes2 apeds le dépdt du
dixitme Instrument de ratification, ou d’adhésion, [fs préwnt insirsment] entreta en vigueus le
trenfiétne jout aprds la date du dépbt pac cet Etst de son instrument de zatification ou

- Fadhésion.

Lrticle TT-C.
Le Secxémire pénézal de POrganisstion des Nations Uniss motifiers 3 tous les Btats
Memmbtes de 'Orpanisation des Nations Unies et & tous les Ftats qui auront signé [ présent
instrument] ca § aurent sdbéré :

a) les signatures, Jes matifications et les adhésions tegues en appication de Larticle
oA . .

b) In date dentrée en vigaeur [ présent instrument] exx application de Vagticle II1-B.
Lrvicle 12

Les dispositions fdu présnt instrument] Sappliquent, sats Bmitation ni exception aucuae, & .

toutes les unités constitutives des Fiats fédéraux.
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Yode JIT-
Ancune circonstance, gl s"agisse d'instabilité politique intérieure, d'une mennce de guesre,
d'one guetrs ou de toute autte situation dexception ou de suspension des paranties

individuelles, ne pent &re invoquée pour se soustraite aux chligations énoncées dans i
Drisent instracmtert]: ‘

Anics ILE
Les dispositions [de préent instrument] sont, sans effet sur les obligations qui. incombent gux.

Biats patties en vertu des quatre Conventions de Gendve du 12 sofit 1949 et des

Protocoles additionnels dn 8 juin 1977 &'y rapportant, on su I possibilité qu'a tout Btat
partie d'avtoriser le Comité international de Ja Croix-Rouge 3 visiter des lieux de détention
dans des cas non prévus par le droit international humanitaire,

Artice G

1. Tout Bitat pattie [axfrﬁm' instrapend] peut proposet un amendetnent et déposer sa

proposition aupeés du Secréteite pénéel de IOpanisation des Nations Unies. Le Secsdtaive -
géatral

communique ls proposition d’amendernent aux Etats parties faw préitens insiramerns]
en leur detnandant de lut faire savoir 'ils sont favorsbles i Porganisation d'une conférence
&Btats parties en vue de Yeramen de Ja proposition et de s mise anx voix. 8, dang les
quatte mois qui suivent la date d'tme telle communication, ls tiess s moins des Hiats
pacties se prononcent en favenr de la tanue de ladite confétence, le Sectétaire pénéral
organise ka conférence sous les muspices de POrganisation des Nations Usies, Tout
amendement adopt? 3 Ja majorité des deux tiers des Etats parties ptésents et votants 2 I
confésence seea soummis paz le Scorétaire général & Facceptation de tous les Etats parties.

2 Un amendement adopté selon Jes dispasitions du patagtaphe 1 dw présent atticle
enttera en vigueut lomsque les deux tiers des Etats pasties fav prient instroment] Yauzont
accepté conformément 3 I procéduse prévue par lenrs constitutions sespectives.

3. Lotsque les amendements entretont en vigueur, ils autopt force obligatoire pour les
Ftats parties qui les autont acceptés, les autres Ftats pasties demeutant lifs par les
dispositions [du préent instrament] et pat tout amendetnent antérieur qu'ils auraient accepté.

Artick ILH
1 {Ls présemt fustrumens], dont les textes anglais, azabe, chinois, espagnol, francais et
russe font également fol, sera déposé aupris du Secrétaite géaéml de FOtganimtion des
Nations Unies. : '

2. Le Secrétire général de POrganisation des Nations Unies fem tenit une copie
certifite conforme [2 primnt instrament] & tous Jes Rtats. /. ' .
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¢ The United States underscores that forced disappearances
are a serious human rights vioclation that deserves
universal attention, especially by governments, to 65252155
prevent, prohibit, and punish forced disappearances.

¢ We would like to recognize the leadership, organization,
and hard work that allowed the first negotiating session
you chaired last January to be highly substantive and
collegial.

-

¢ In the spirit of the constructive candor that has thus
far shaped these negotiatioms, we find it necessary to
voice serious objection to “informal inter-sessional
meetings” or “informal drafting group meetings” in
negotiations of multilateral instruments such as the one
under consideration.

¢ In the view of my Government, such “informal” inter-
sessional treaty meetings -- coming on top of intense ¥
substantive and formal two-week negotiating sessions each
year - strain personnel and other government resources.
In substantive terms, such informal sessions can also
result in hastily formulated positions and incomplete
analysis of draft instruments before their formal
adoption. This inevitably leads to the publication of
inherently flawed instruments, which is a result that
serves no one’s interests.

¢ The devotion of finite governmental resources to these
negotiations must be viewed in the fuller context of
each State’s other human rights negotiations commitments,
as well as human rights reporting commitments, and of
course annual resource commitments related to
participation in the Commision on Human Rights and the
UNGA Third Committee, which themselves demand significant
resources and staffing each spring and fall.

¢ Additionally, “informal” inter-sessional negotiations
tend to undermine the principle of universal
participation, as not every State is always able to
engage fully in such negotiations.

¢ In short, my Government believes that the multilateral
treaty-making process is best served when negotiating
procedures allow all States a full and effective
opportunity to elaborate the text of an agreement.
Experience has shown that single, official sessions, held
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annually, allow States to have the opportunity they need
before the next session to review a text and working
group report in capitals and to carry out requisite
inter-agency and other internal consultations in
preparation for the next session.

Following that past practice, we believe that this
negotiation can be well-paced without being hurried. We
therefore call upon all parties to these negotiations to
refrain from making the mistake of putting them on a
“hurried” track.

For these reasons, despite the fact that my delegation is
present today, in the future, the United States will be
unable to support “informal” inter-sessionals that seek
to advance unhelpfully the pace of these negotiations.

Turning to the Chairman’s paper prepared for this
session and the Chairman’s report of the first session,
those reports do not adegquately address the genuine and
on-going concerns that some delegations (the U.S.
included) have about certain concepts and provxsions ,
discussed in these negotiations to date.
Working group documents should adequately reflect
divergent views on issues, particularly where such views
are strongly-held by State delegations, as is the case
here.
To this end, we propose that working documents of these
negotiations should contain “brackets” around
controversial or unagreed concepts, provisions and words
to fairly reflect that there are divergent views
expressed by delegations and to memorialize different
options delegations may wish to consider.

Turning to substance, we wish to reiterate points raised
last January and to highlight major concerns about the
following themes and provisions, while reserving until a
later date other substantive concerns we wish to raise.

A legal instrument on “forced disappearance” can, and
should, be flexible enough to accommodate States whose
criminal statutes already comprehensively cover and
punish the offense, without the need to enact additional
legislation.
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¢ Bearing this in mind, criminalization of forced
disappearances would be better framed in terms of “acts”
of forced disappearance, which is similar to the approach
taken in penalizing “acts of torture” in the Convention
Against Torture (CAT Article 2{(1)}. Taking this adaptive
approach would be both effective and eliminate the need
for radical reform of criminal codes {(at least for some
States) who would otherwise be required to create a
newly designated crime of “forced disappearance.”

¢ The proposed definition of “forced disappearance” to

include a “deprivation of liberty in whatever form”

suffers from being overbroad, vague, and unworkable in

the context of defining a criminal offense.

¢ The extraordinary breadth of this phrase seems 1O
extend far beyond the deplorable practice of a forced
disappearance which is the target of the proposed
instrument.

¢ The vagueness of the term could cause constitutional
problems in certain criminal justice systems and be
invalidated by national courts under a “void for
vagueness” doctrine.

¢ The breadth and vagueness combined would invariably
and inappropriately capture within its scope
legitimate law enforcement and security activities.

¢ The definition of forced disappearances should also be

limited to State actors, as inclusion of activities by

private groups fundamentally alters the scope and nature

of the instrument. Although any proposed instrument

would contain elements of international criminal law, it

is at its core a human rights instrument primarily

governing the conduct of States.

¢ A statute of limitations provision should require that
the prescription period “be commensurate with the
seriousness of the offense.” This formula was also
supported by some other delegations last January but was
omitted from the Chairman’s most recent Report.
¢ We strongly oppose a provision that would bar special
jurisdiction tribunals, including military tribunals or
commissions . Among other reasons, such an approach
erroneously implies that military proceedings are
inferior or are inherently incapable of ensuring minimum
standards of due process by comparison to regular
civilian courts. Should the instrument contain a %
prohibition relating to tribunals, it should bar *sham” l
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proceedings, regardless of their nature, and not target

lawful military tribunals in which due process guarantees

are provided. .

We would strongly oppose a death penalty provision or any

other restrictions on sentencing.

¢ We note, in this regard, that other human rights
treaties, including the Convention against Torture, do
not limit punishments for perpetrators.

¢ The focus should be on the human rights of the
disappearance victims and their families, not on the
perpetrators. In these negotiations, we need to bear
in mind that we are not trying to elaborate a criminal
law enforcement instrument but rather one that
principally addresses human rights.

We would strongly oppose jurisdictional provisions that

reach beyond those contained in, for example, the

Optional Protocol to the CRC on Child Sale, Prostitution

and Pornography.

¢ Article 4 of the Optional Protocol requires that a
State Party establish jurisdiction over covered
offenses committed in its territory {or on board a
ship or aircraft) and permits jurisdiction for
offenses committed by or against nationals.

+ The Optional Protocol also requires States Parties to
prosecute alleged offenders “present in” its territory
when the State refuses extradition on the ground that
the offense has been committed by one of its
nationals.

We would strongly urge excluding from the scope of the

instrument any .activities governed by international

humanitarian law. In addition, a significant overall
concern is that the proposed treaty not cover or
otherwise prejudice legitimate law enforcement and
national security activities.

Mandatory site visits would be problematic and subject to

abuse.

Any provisions addressing a superior orders defense would

have to be closely studied with a view to: a)governing

national law and practice on the subject; b} the
lawfulness of the orders; c) applicable international
law; and d) the need to avoid unfairly accusing innocent
subordinate actors by ensuring that each accused had in
fact the reqguisite intent (mens rea) to warrant
prosecution.

A provision prohibiting reservations would be

unacceptable. p
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¢ Such a prohibition is not necessary as reservations
that would defeat the object and purpose of the treaty
would not be permitted.

¢ Properly tailored reservations are essential to enable
many countries to become party to treaties., Creating
a prohibition would thus be counterproductive to the
goal of achieving broad international participation in
a treaty regime.

e would oppose the creation of a new treaty monitoring

body and believe that existing treaty bodies {e.g., the

HRCommittee) should be. considered as the appropriate

mechanisms for monitoring implementation by States

parties.

These are only the most serious concerns of our
Government. Other issues of notable concern are raised
by provisions relating to a centralized registers of
names, pardons and amnesties, reparations, standing to
raise complaints, funding, and entry into force
provisions, among others.

In sum, the Working Group has a formidable task ahead of
it to elaborate a document that truly seeks to enjoy

widespread acceptance within the international community.
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Drafted: L/HRR ~ Gilda Brancato x 72773 8/26/03 113465

Cleared: L/HRR — Robert Harris - ok
I0/8SHA - Tom Johnson =~ ok
DRL/MLA - Chris Camponove - ok
Us Mission/L - Mike Peay -~ ok (8/29/03)

Cc: L - Sam Witten
L/LEI - Linda Jacobson
L./PM - Chip Brooks
I0 - Jackie Sanders, Mark Lagon
I0/SHA - June Carter Perry
DRL/MLA - Lynn Sicade
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NATI@NS UNIES Vi)Y  UNITED NATIONS
BAUT COMMISSARIAT AUX DROITS DE L"HOMME A{ HIGH COMMISSIONER FOR HUMAN RIGHTS

o R

livd . ’ Address:
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EVE ’ Palnis des Nations
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CH.1211 GENEVE (D
Tekphone: (4l-22)41 22517
{nternet woarranhehreh
E-mail: crueds hebri@unog.ch

f'retariat of the United Nations (High Commissioner for Human Rights) has the  *
honour to refd: to Commission on Human Rights resolution 2003/38, entitled “Question of
enforced or infoluntary disappearances”. In paragraph 14 of that resolution, the Commission
requests the Cluairperson-Rapporteus of the intersessional open-ended working group with the
mandate to eldporate a draft legally binding normative instrument for the proiection of all

nforced disappearance, to undertake informal consultations with all interested

: to prepare the next session ¢of the working group.

~ The 8§

ng that request, the Chairperson-Rapporteur of the working group, Ambassador
djian, will hold informal consultations at the United Nations Office in Geneva,
from 1 to 5 Sefitember 2003, Ambassador Kessedjian would like to invite representatives of
all Member Sthites to participate in this consultative meeting, and would be grateful if the
Permanent Mikisions could inform the Secretariat of the name of the representative(s) of their
Government Who would attend the meeting.

' 3 June 2003
——
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UNITED STATES MISSION TO INTERNATIONAL ORGANIZATIONS
GENEVA, SWITZERLAND

January 23, 2003

Mg. Catherine Calothy o
Counselor {(Human Rights) Cgﬁfilfs
Mission Permanente de la France .

auprés de 1/ONU & Genéve
Villa “Les Ormeaux”

Route de Pregny 36
1292 Chaglbgij .
: CETR AL

Dear Ms gaiéthy:

on behaif of the U.S. delegation, with pleasure, I take this
opportunity to again thank the French Mission, hmbassador
Kessedjian and his distinguished team for your superlative
efforts in bringing a successful conclusion to our initial round
of digcussions at the Inter-Sessional Working Group to Elaborate
a Draft Legally Binding Normative Instrument for the Protecticn
of all Persong from Enforced Disappearances, January 6-17, 2003.

In response to Ambassador Kessedjian's invitation for comments

- from participating delegations on the Draft Report that will
reflect the deliberations of that working group, I take pleasure
in enclosing the U.S. delegation’s comments on that report. Our
comments are in the form of hand-written inserts into the draft
report text and have been provided to you in hard photo-copy for
your ease of reading. As our delegation indicated during the
Final afterncon of deliberations on Japuary 17, our comments on
the Draft Report are offered to ensure that it reflects
accurately and with balance comments made during the formal
proceedings regarding a number of key points.

With that understanding, we hope these comments can be
incorporated into, and will assist in final preparation of, the
report in question. We look forward to working with you and your
delegation in the months ahead on this important projedt.

Sincerely, /}
Wi /
s WA 7 !
T.' Michael Pedgy -
Legal Adviser'

Attachment : <l dl
¥.8. Comments on Draft Report N

cc: Jeff DelLaurentis
Gilda Brancato
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_ _ |
Peay, TMichael ____________ RELEASEDINFULL (240
From: Brancato, Gilda M

Sent: Friday, January 03, 2003 12:02 AM

To: Peay, T Michagl{Geneva); Solomon, Steven A(Geneva)

Subject: FW: Memo on Accreditation for WG on Forced Disappearances

Looking forward to working with you both next week and to meeting the team (see accreditation memo below, please),
Mike, may | call you Friday to discuss plans for Monday morning, for example, who will be attending the WG session,
where to meet, etc. | will be arriving Sunday, staying at the President Wilson. See you soon! Very much looking forward

to it. Gilda

—--Qriginal Message-——

From: Johnson, Thomas A

Sent: Thursday, January 02, 2003 5:37 PM

To: Muncy, Linda H

Cc: Peiry, June C; Brancato, Gilda M; DeLaurentis, Jeffrey(Geneva;
Subject: Memo on Accreditation for WG on Forced Disappearances

Linda-
Plsase send the attached version of the memo ta OIC. Thanks.

auema zecreditation
faeced dha...
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2002/41. Question of enforced or involuntary disappearances
The Commission on Human Rigits,

Recalling its resolution 20 (KXXVT) of 29 February 1980, in which it decided to establish a
working group consisting of five of its members, to serve as experts in their individual cepacity, to examine
questions relevant to enforced or involuntary disappearances, its resolution 1995/75 of 8 March 1995 on
cooperation with representatives of United Nations human rights organs, and its resolution 2001/46 of 23
April 2001,

Recalling also General Assembly resolution 47/133 of 18 December 1992, by which the Assembly

- adopted the Declaration on the Protection of All Persons from Enforced Disappearance as 2 body of

principles for all States, and Assembly resolution $5/103 of 4 Deceraber 2000,

Deeply concerned in particular by the increase in enforced or involuntary disappearances in
various regions of the world and by the growing mmber of repotts concerning haragsment, ill-treatment
and intimidation of witnesses of diseppearances or relatives of persons who have disappeared,

Emphuasizing that fmpunity is simultancously one of the underlying causes of enforced
disappearances ard one of the major obstacles to the elucidation of cases thereof and that there is a need for
effective measures {0 cotnbat the problem of impunity,

Welcoming the fact that acts of enforced disappearance, as defined in the Rome Statute of the
Internztional Criminal Coutt (A/CONF., 183/9), come within the jurisdiction of the Coutt as crimes against
humanity,

i. Takes note of the report submitted by the Workiug Group on Enforced o Involuntary
Disappearances (E/CN.4/2002/79) pursuant to Commission resolution 2001/46;

2. Stresses the importance of the work of the Working Group and encourages it in the
execution of its mandate;

(@) To continue fo promote communication between families of disappeared persons and the
Governments concerned with a view to cnsuring that sufficiently documented and clearly identified
individual cases are investigated and o ascertain whether such information falls under its mandate and
containg the required elements;

{b) To continue to observe, in its humanitarian task, United Nations standards and practices
regarding the handling of communications and the gonsideration of government replies;

{} To continxe to consider the question of impunity in the light of the relevant provisions of
the Declaration on the Protection of All Persons from Enforced Disappearance and of the final reports
submitted by the Special Rapporteur appointed by the Sub-Commission on the Promotion and Protection of
Human Rights;

() To continue to pay particular attention to cases of children subjected to enforced
disappearance and children of disappeared persons and to cooperate closely with the Governments
concetned in searching far and identifying these childrerni

{e} To pay particular attention to cases transmitted to it that refer to ill-treatment, serious
threatening or intimidetion of witnesses of enforeed or involuntary disappearances or relatives of
disappeared persons;

13} To pay particular attention to cases of disappearance of persons working for the
promotion and protection of human rights and fundamental freedoms, whetever they aceur, and to make
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appropriate recommendations for preventing such disappearances and improving the protection of such
persons;

(g) To continue to apply a gender perspective in its reporting process, including in
information collection and the formulation of recommendations;

(3] To provide appropriate assistance in the implernentation by States of the Declaration and
of the existing international rules;

{) Ta continue its deliberations on its working methods and to include these aspects
in its report o the Cornmission at its fifty-ninth session;

3 Deplores the fact that some Governments have never provided substantive replies
concerning the cases of enforced disappearance in their countries or acted on the recommendations
concerning them made in the zeports of the Working Group;

4. Urges the Governments concerned:

{a) To cooperate with the Working Group and help it to carry out its mandate effectively, in
particular by inviting it freely to visit their countries;

& To intensify their cooperation with the Working Group on any action taken ;)ixrsuam 1o
recoramendations addressed to them by the Working Group;

(¢} To take steps to protect witnesses of enforced or involuntary disappearances and the
lawyers and families of disappeared persons against any intimidation or ifl-treatment to which they might
be subjected;

{d That have long had many unresolved cascs of disappearances, to continug their efforts to
shed light on the fate of the individuals concerned and to set appropriate sottlement machinery in train with
the families of those individuals;

{e) 'To make provision in their legal systems for machinery for victims of enforced or
involuntary disappearances or their famnilies to seek fair and adequate reparation;

5. Reminds Govermments:

(@ That all acss of enforced or involuntary disappearance are crimes punishable by
appropriate penelties which should take due account of their extreme seriousness under penal law;

(& That they should ensure that their competent authorities proceed immediately to conduct
fmpartial inquiries in all circumstances where there is reason to believe that an enforced disappearance has
occurted i territory under their jurisdiction;

() That, if such belief is borne out, ail the perpetratars of enforced or involuntary
disappearances rrust be prosecuted;

() That impunity is simultaneously one of the underlying causes of enforced disappearance
and one of the majoy obstacles to e etucidation of cases thereof;

6. Expresses:

. {2} 1is thanks to the many Governments that have cooperated with the Working Group and
replied to its requests for information and 1o the Governments that have invited the Working Group to visit

UNCLASSIFIED
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thesr countries, asks them to give all necessary atiention to the Working Group’s recommendations and
invites them o inform the Working Group of any action they take on those recommendations;

(&) Its satisfaction to the Governments that are investigating, or developing appropriate
mechanisms to investigate, any cases of enforced disappearance which are brought to their attention, and
encourages all the Governments concemned to expand their efforts in this area;

7. Invites States to take Tegislative, administrative, legal and other steps, including when a
state of emergency has been declared, to take action at the national and regional levels and in cooperation
with the United Nations, if appropriate through technical assistance, and to provide the Working Group
with concrete information on the measures taken and the obstacles encountered in preventing enforced,
involuntary or arbitrary disappearances and in giving effect to the principles set forth in the Declaration;

8. Tukes note of the assistance provided to the Working Group by non-governmental
organizations and their activities in support of the implementation of the Declaration and invites those
otganizations fo continne {heir cooperation;

9. Acknowiedges with great concern the difficulties encountered by the ‘Working Group in
the accomplishment of its mandate and requests the Secretary-General:

(=) To ensure that the Working Group receives all the assistance and resources it requires to
perform its function, including supporting the principles of the Declaration, camrying out and foliowing up
on missions and holding sessions in countries that are prepared to receive it;

it) To provide the resources needed to update the database on cases of enforced
disappearance;

() To keep the Working Group and the Comimission regularly informed of the steps he takes
for the wide dissernination and promotion of the Declaration;

¢ Requests the Working Group to report on its activities to the Commission at its fifty-ninth
session,

11. Tales note of Economic and Social Conncil decision 2001/221 of 4 June 2001 in which
the Council endorsed the decision of the Commission to create an intersessional open-ended working
group, with the mandate to elaborate 3 draft Jegally binding normative mstrument for the protection of all
persons from enforced disappearance;

12. Welcomes, in this regard, the report of the independent expert (E/CN.4/2002/71), which,
in accordance with Commission on Human Rights resolution 2001/46, will be presented to the
Intersessional working group established pursuant to that resolution, at it first session;

13, Reguests the Intersessional working group, which will meet before the fifty-ninth session
of the Comimission Tof a period of 10 working days, to prepare, for consideration and adoption by the
General Assembly, a draft legally binding nopmative instrument for the protection of all persons frem
enforced disappeatance, on the basis of the Declaration on the Protection of Ali Persons from Enforced
Disappearance, in the light of the work of the independent expert and taking into account, inter alia, the
draft interational convention on the protection of all persons from enforced disappearance ;
(E/CN.4/3ub.2/1998/19, annex) transmitted by the Sub-Commission in its resolation 1998/25 of 26 August
1598;

14. Decides to consider this matter at its fifty-ninth session under the same agenda item.
318t meeting

23 April 2002
Adopted without a vote, See chap. X1
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. o RELEASED IN FULL Qe

UNITED NATIONS HIGH COMMISSIONER
FOR HUMAN RIGHTS &

Question of ¢enforced or involuntary disappearances

Commission on Human Rights resoiution 2001/46

The Commission on Human Rights,

Recalling its resolution 20 (XXXVI} of 29 February 1980, in which it decided to establish a working
group consisting of five of its members, to serve as experts in their individual capacity, to examine
questions relevant to enforced or involuntary disappearances, its resofution 1995/75 of 8 March 1995 on -
cooperation with representatives of United Nations human rights organs, and its resolution 2000/37 of

20 April 2000,

Recalling also General Assembly resolution 47/133 of 18 December 1992, by which the Assembly
adopted the Declaration on the Protection of All Persons from Enforced Disappearance as a body of
principles for all States, and Assembly resolution 55/103 of 4 December 2000,

Deeply concerned in particular by the increase in enforced or involuntary disappearances in various
regions of the world and by the growing number of reports concering harassment, ill-treatment and
intimidation of witnesses of disappearances or relatives of persons who have disappeared,

Emphasz‘zing that impunity is simultaneousty one of the underlying causes of enforced disappearances
and one of the major obstacles to the elucidation of cases thereof and that there is a need for effective
measures to combat the problem of impunity,

Welcoming the fact that acts of enforced disappearance, as defined in the Rome Statute of the
International Crigtinal Court (A/CONF.183/9), come within the jurisdiction of the Court as crimes
against humanity,

1. Takes note of the report submitted by the Working Group on Enforced or Involuntary Disappearances
(B/CN.4/2001/68) pursuant to Commission resolution 2000/37 and of the replies received by the
secretariat on the draft international convention on the protection of all persons from enforced
disappearance (E/CN.4/2001/69 and Add.1);

2. Stresses the importance of the work of the Working Group and encourages it, in the execution of itg
mandate:

‘ () To continue to promote communication between familics of disappeared persons and the

l Governments concerned with a view to ensuring that sufficiently documented and clearly identified
individual cases are investigated and to ascertain whether such information falls under its mandate and
contains the required elements; '

(b) To continue to observe, in its humanitarian task, United Nations standards and practices regarding
the handling of communications and the consideration of government replics;

http:f/www.unhchr.ch/HuﬁdocdafHuridoca.nsf/TestFrame/S1 8687f0c5b02860¢125624100450c4: 1/3/03
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{¢) To continue to consider the question of impunity in the light of the relevant provisions of the
Declaration on the Protection of All Persons from Enforced Disappearance and of the final reports
submitted by the Special Rapporteur appointed by the Sub-Commission on the Promotion and Protection
of Human Rights;

{d) To continue to pay particular attention to cases of children subjected to enforced disappearance and
children of disappeared persons and fo cooperate closely with the Govemnments concerned in searching
for and identifying these children;

(e) To pay particular attention to cases transmitted 10 it that refer to ill-treatment, serious threatening or
intimidation of witnesses of enforced or involuntary disappearances or relatives of disappeared persons;

(/) To pay particular attention to cases of disappearance of persons working for the promotion arid
protection of human rights and fundamental frecdoms, wherever they occur, and to make appropriate
recommendations for preventing such disappearances and improving the protection of such persons;

(g) To continue to apply a gender perspective in its reporting process, including in information
collection and the formulation of recommendations;

(%) To provide appropriate assistance in the implementation by States of the Declaration and of the
existing international rules;

(i) To continue its deliberations on its working methods and to include these aspects in its report to the
Commission at its fifty-cighth session;

(/) To continue to formulate comments on the drafl international convention on the protection of all
persons from enforced disappearance (E/CN.4/Sub.2/1 998/19, annex) transmitted by the Sub-
Commission in its resolution 1998/25 of 26 August 1998;

3, Deplores the fact that some Governments have never provided substantive replies conceming the
cases of enforced disappearances in their countries or acted on the recommendations concerning them
made in the reports of the Working Group;

4, Urges the Governments concemned:

() To cooperate with the Working Group and help it fo carry out its mandate effectively, in patticular
by inviting it freely to visit their countries;

{b) To intensify their cooperation with the Working Group on any action taken pursuant to
recommendations addressed to them by the Working Group;

(c) To take steps to protect witnesses of enforced or involuntary disappearances and the lawyers and
families of disappeared persons against any intimidation or ill-treatment to which they might be
subjected;

() That have long had many unresolved cases of disappearances, fo continue their efforts to shed light
on the fate of the individuals concerned and to set appropriate settlement machinery in train with the
farnilies of those individuals;

(e) To make provision in their legal systems for machinery for victims of enforced or involuntary
disappearances or their families to seek fair and adequate reparation,

hitp:/fwww.unhchr.ch/Huridocda/Huridoca.nsf/ TestFrame/318687f0c5b02860c1256a4100450c... 1/3/03
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5. Reminds Governments:

(a) That al} acts of enforced or involuntary disappearance are crimes punishable by appropriate penalties
which should take due account of their extreme seriousness under penal law;

(&) That they should ensure that their competent authorities proceed immediately to conduct impartial
inquiries in all circumstances where there is reason to believe that an enforced disappearance has
oceurred in territory under their jurisdiction;

(¢) That, if such belief is borne out, all the perpetrators of enforced or involuntary disappearances must
be prosecuted;

(d) That impunity is simultaneously one of the underlying causes of enforced disappearances and one of
the major obstacles to the elucidation of cases thereof;

6. Expresses:

(a) Its thanks to the many Governments that have cooperated with the Working Group and replied to its
requests for information, and to the Gevernments that have invited the Working Group to visit their
countries, asks them to give all necessary attention to the Working Group's recommendations and invites
them to inform the Working Group of any action they take on those recommendations;

(b) Its satisfaction to the Governments that are investigating, or developing appropriate mechanisms to
investigate, any cases of enforced disappearance which are brought to their attention, and encourages all
the Governments concemned to expand their efforts in this area;

7. Invites States to take legislative, administrative, legal and other steps, including when a state of
emergency has been declared, to take action at the national and regional levels and in cooperation with
the United Nations, if appropriate through technical assistance, and to provide the Working Group with
concrete information on the measures taken and the obstacles encountered in preventing enforced,
involuntary or arbitrary disappearances and in giving effect to the principles set forth in the Declaration;

8. Takes note of the assistance provided to the Working Group by non-governmental organizations and
their activities in support of the implementation of the Declaration and invites those organizations to
continue their cooperation;

9. Decides to renew, for a three-year period, the mandate of the Working Group of five independent
experts entrusted with the task of investigating enforced or involuntary disappearances;

10, Requests the Working Group to report on its activities to the Commission at its fifty-eighth session;

11. Reguests the Chairperson of the fifty-seventh session of the Commission, after consultations with the
Bureau and the regional groups, to appoint an independent expert to examine the existing international
criminal and human rights framework for the protection of persons from enforced or involuntary
disappearance, taking into account relevant legal instruments at the international and regional levels,
intergovernmental arrangements on judicial cooperation, the draft international convention on the
protection of all persons from enforced disappearance transmitted by the Sub-Commission in its
resolution 1998/25, and also comments of States and intergovernmental and non-governmental
organizations, with a view to identifying any gaps in order to ensure full protection from enforced or
involuntary disappearance and to report to the Commission at its fifty-eighth session and to the working

http://www.unhchr.ch/Huridocda/Huridoca.nsf/ TestFrame/31 8687f0c5h02860c1256a4100450¢... 1/3/03
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group established under paragraph 12 of the present resolution at its first session;

12. Decides to establish, at its fifty-cighth session, an inter-sessional open-ended working group of the
Cormmission, with the mandate to elaborate, in the light of the findings of the independent expert, draft
legally binding normative instrument for the protection of all persons from enforced disappearance,
taking into account, infer alia, the draft international convention on the protection of ali persons from
enforoed disappearance transmitted by the Sub-Commission in its resolution 1998/25, for consideration
and adoption by the General Assembly;

13. Requests the Secretary-General:

(@) To ensure that the Working Group on Enforced Disappearances receives all the assistance and
resources it requires to perform its function, including supporting the principles of the Declaration,
carTying out and following up on missions and holding sessions in countries that are prepared to receive
it;

() To provide the resources needed to update the database on cases of enforced disappearance;

(¢) To keep the Working Group and the Commission regularly informed of the steps he takes for the
wide dissemination and promeotion of the Declaration; ,

14. Decides to consider this matter at its fifty-eighth session under the same agenda item;
15. Recommends to the Economic and Social Council the adoption of the following draft decision:
[For the text, see E/CN.4/2001/167 - E/2001/23 chap. 1, draft decision 26.}
73rd meeting

23 April 2001
I Adopted without 3 vote. ]
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o
Groupe de travail intersessions 2 E/CN.4/2003/WG. 22/ Misc.2 @‘f/m
compesition nou limitée, chargé
d élaborer un projet d'instrument
normatif juridiquement contraignant
pour la protection de toutes les
personnes contre les disparitions forcées
Premiére session
Geneéve, 6-17 janvier 2003

Point 6 de Pardre du jour

PROJET DE GUIDE DE DISCUSSION
Proposé par le Président

DISPOSITIONS DE SUBSTANCE

1. — Deéfinition.
2. — Incriminations et sanctions.

A. — [ncriminations.
Actes ct personnes punissables.

B. — Peines encourues.
3. — Protection contre I'impunité.
Questions relatives 4 la prescription, aux immunités. aux demandes d'asile, & ['amnistie
et & la griice, et autres causes d’exonération ou d'atténuation de la responsabilité pénale.
4, — Poursuites et coopération internationale.

A. — Compétence et poursaites au plan national.

B. — Coopération internationale. :
Extradition, entraide judiciaire, entraide humanitaire.

5. — Prévention.
A. —- Controle des détentions,
B. — Formation des personnels.

6. — Victimes.
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i Delapartde : Virginie Bahnik

Destinatafre + M, Mike Peay
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RELEASED IN FULL

Gengve, Je 9 jeillet 2003

‘Objet: I'nparatbry dociument for the informal session of consaitations of the infergovern ental
working gronpe on_enforced disappearances (1-§ september 2003) :

As promised, please find ericlosed the invitation by the secretariat for the informal cons itations

- " Virginie Babnik
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.- as 'well as the document the Chalrman-Rapporteur prepared for September {French and ) nglish’
. versions). Do not hesitate to contact us if you have any question or comment. Have & wice : oy,
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Déﬁn_ﬁion

. Ausens du présépt instrument, la disparition forcée est
o laprivation de liberté sous quelgue forme que ce soili ;
¢ suivie dela négation de cette privation de liberté ou la dissimulation du sort réserv - 3 la

" personpe; .
e avec pour conséquence Ia soustraction de la personne disparue & ia protection de Ja loi.
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‘Incrirminations et sanctions

La disparition forcée constitue une infraction pénale

ja disparition forcée est un crime lorsqu’elic est commise par des agents de I’Etat on pi- des”
- . personmes ou des groupes qui agissent avec I’amtorisation, appui ou I'acquiesceme.it de

I’Etat ot lorsqu’elle st commise par un grolpe organisé.
La disparition forcée est un crime contre 1"humanité Jorsqu’elle cst comumise dans le adre
d'une’ attague généralisée ou systématique lancée contre toule population civile t en

connaissance de cette atfaque.

Sont aussi des infractions péales : o
L complicité (exemples : aide matérielle, imﬁgaﬁom etc)
La tentative '

_L’entente ¢n vue de commettre vne disparition forcée

Le crime de dispaﬁﬁm forcée est passible d’une 'peinz appropriée, proportionnell: 4sa
gravité. L’Etat partie peut prévois - . - .
des circonstances’ aggravantes, lorsque le crime est perpétré 3 'encontre d’une peonne

; “particuliérement vulnérable,

4- Le supéieur hiérarchique st pénalement Tesponsable’ des disparitions forcées commi s par

@ des circonstances atténuatites, lorsque les persomnes impliquée dans s commission du >rime

confribuent volontairement et ¢fficacement a P'&lucidation de cas de disparition forcée.

ses subordonnés.
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1-

2-

" delapossibilité d’obteaix réparation.

' Les dispaitions foroéos-qui constituent des crimes cantre I Twmanité sont imprescriptibt 5

‘nationale.
‘ Le délai de prescﬁption est suspendu em DPabsence de recours nzﬁanal judiciai & ou

{ - - UNCLASSIFIED

Ladaspantmnfoméempemmjushﬁeemparlalox,mparunordre ni pi les
circonstances.

Prescription: :

Pour les disparitions fu%cém qui e ‘constituent pas des crimes contre I'humanité, le d¢ ai de
prescription cotnmence # courir 3 partir du jour oi le sort dela persome digparue est :onnu

avec cemmde
Le délm de prescripﬁoh est au moins egal au délai le plus long prévu daps la légis lation

sdministratif efficace.

Les mesures de grice, d’ammistie et antres mesures de clépence ne privent pas les vi-times

Le responsuble d'une dxspantwn foxcée ne pent pas bénéficier de l'asile ou du steut de
refugié.

L'Etat partie assure, durant toute 1a durée de la procédure, la protection des ‘téma’ns aw
procis, et notamment des victimes.

Lesg personnies souppo?n d’étre responsables de disparitions forcées sont jugées par des
juridictions indépendantes et impartiales, et bénéficient do toutes ies garanties d'on recés
équitable.
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~ Poursuites au plan nistional

1- Est compétent pour juger le crime I'Etat partie

s Du territoire o le crime 8 été commis

s 'De nationalité de la victime

o De nationalité de I’ suteur présumeé '

e Du tertitoire ol s¢ trouve I"anteur présums, lorsque I’extradition n’est pas accordée,

2 L"Etat partie sur le territoire duquel se trouve une personne soupgonnée d'avoir comr:is wn

ctime de disparition forcée s’assure de sa présence, au besoin par la détention.

3. L'Etat partie qui renonce 3 exercer sa c;ompétence pour juger une personne goupgonnée ¢.'avoir
commis une disparition forcée en avise immédiatement les autres Etats potentiell :ment
compétents pour juger le crime. ’

4- En Pabsence d’extradition, I'Etat partie sur le territoire duquel sc trouve la pessonne

soupgonnée d"un crime de disparition forcés soumet Paffaire & ses autorités compétente. pour
Iexercice de I’action pénale. .

" §-L7Etat partie

e Regoit et enregistre mﬁte information ou plainte relative & une disparition forcée
e Ouvre une enquéte, sahs délai, de son propre chef ou 3 la.demande du plaignant, 8’1} sxiste
des raisons sérieuses dé croire qu'une personne a éé vickime d'une disparition forcée.

6 L°Etat partie prend les mesures nécessaires pour prévenir et sanctionner tous lés ares de
‘nature & entraver le déroulément de I'enquéte.

. UNCLASSIFIED
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Coopération internationale

-

2-

‘Les Btats parties s'accordent I'ontraide judiciaire 1a plus large possible dans touto or pubte

concernant ue disparition forcée et-dans la recherche des victimes de disparition forcée.

Les Ftats perties ¢’accordent I'aide la plus large possible pour porter secours aux victin v de
disparitions forcées.

Le crime de disparition foroée n'est pas considéré comme wne infraction polifique aux sffets
de I'extradition.

Le crzme de dispaﬁﬁonfﬁomée est considéré comme inclus au nombre des crimes donna : lien

i extradition entre les Etats Parties.
1)

Les Etats parties se prétent assistance pour retrouver tes enfants enlevés ou appropriés : tite 3

une disparition forcée.

 UNCLASSIFIED

FP0O876



TR LR T

A _pmn TR
e e

.

ol it
TR L

6 L'Etat partie tient & jour un ou plusieurs registres o

.t - UNCLASSIFIED

Prévention -
* Les législations des Etets parties définissent Jes rigles A respecter pour ordonner une priv
_de liberte. o

tion

2. Touté personnes privée de liberté ainsi que toute personne ayant un intérét |égitime 3 le
* demander ‘a le droit indérogeable d’exercer, gelon une procédure d’urgence, un e ours

"affectif pour que soient déermins le leu et les motifs de la détention.

32 Les personnes privées de liberté sont déférées sans délai & un juge ou & une autre @ worité

. habilitéc par I loi & éxercer des fonctions judiciaires.

4 L’avocat et les proches de la personne privée de Liberté sont infcrmés. sans défai du 1iu de
détention ot des transferts éventuels.

5- Legs ‘personnes privées de libuté sont placées uniquement dans des lieux de déi:ntion
officiels, '

Ces registres Sont accessibles A 'avocat de la personne privée de libesté et anx pen vnnes
iégitimement fondées 4 en connaitre. '

" 4. La mise en liberté desipersonnes détenues s'effictue solon des modalités qui permett int de

vérifier que la personne a bien été reldchée, dans le plein respect de ses droits.

8. L’Etat partic ne procdile pas & une extradition, & un refoulement ou & une expulsior, sium

. orimé de disparition forcée risque d’étre commis envers la personne extradée, refou:fe on
expulsée. -

o Tes personnels chargés de Papplication des lois sont formés de fagon adéquate pous p: venis

et remédier aux disparitions forcées,

UNCLASSIFIED |
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Victimes

Sont victimes d’une disparition forcée
La personne A PPencontre de laguelle le crime est oommm
Son conjoint

+ Ses ascendapts |
-Ses desoendants
o Toute personne 4 sa charge.

'Les victimes ont le droft de dénoncer les faits dovant Pautorits campétento ¢t &'interve. ir &b

" initic dans la procédure judiciaire mise cn oguvre.

3.

Les victimes ont le droit d*étre informées des progrés et résultats de Penguéte.
Lesvmtmwsontdrmtauncxépamhonmaténeﬂeetmoraiedmdnmmages qui feur ¢t &

causés, La réparation camprend nivtamment 1'indemnisation, Ia réadaptation, la satisfact um, le
rétablissement de la dignité et dela réputation.
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Eﬁfants de p;ardonnes disparues
i Les Etats paﬁli‘es ptéviéxineat et répriment I'enlévement ou I'appropriation d'un enfant d-ot le
‘ pé;ént a ét6 victime d"une disparition forcée. .
2. Dés mesures sont prises en vue de pefmettre,- le cas échéant, le retour de 1'enfant enle-£ oul S
approprié vers sa famille d'origine. L’intérét supéricur de I’enfant doit étre pris en com ‘te et
~ son opinion doit étre recueillie. ‘
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Organe de suivi

1- Réle et compétence

2- Composntlon et fonntionnemant

3- -Relations avec les Etats partxes rappom, demvandes de reziseignements, visites
4- Ccammmncahons inter-étatiques et fndividuelies

5- Recherche des petsonnés disparues.
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Proposal of the United States delegation

Concerning Article 19 of the 1998 Draft Convention

>

States Parties shall ensure that the training of public law enforcement personnel and
officials includes the necessary education regarding the provisions of this Convention,
" with a view to:
(a} ﬁreventing the involvement of such personnel and officials in forced
disappearances;
()] ensnriﬁg recognition of the importance of prevention and investigation of
such disappearances; and

()  ensuring recognition of the need for urgency in resolving such cases. '
5
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Intervencion de la Repiiblica Argentina sobre el Proyecto de Convencién para la
proteccién de todas las personas contra las desapariciones forzadas.

1# sesién del Consejo de Derechos Humanos de las Naciones Unidas @‘625[}' ,Aq

27 de junio de 2006.

Sefior Presidente:

La Argentina respalda por entero la intervencién del GRULAC sobre el proyecto
de Convencién para la proteccion de todas las personas contra las desapariciones
forzadas.

Esta Delegacion desea destacar que en esia materia tan dramatica y urgente, la
opinion piblica mundial espera mucho de las iniciativas de este Consejo de Derechos
Bumanos.

Los primeros proyectos de convencién en la materia se presentaron en los foros
internacionales hace ya exactamente 25 afios. :

En la Organizacion de las Naciones Unidas se aprob6 una Declaracion en 1992.

En la Organizacion de los Estados Americanos se adopté una Convencifn en
1994. -

A fines de los afios 90 el experto Louis Joinet presenté un proyecto de
. Convencidn universal a la Subcomisién,

En el afio 2003 comenz6 sus trabajos el Grupo de Estados de composicion abierta,
bajo la presidencia del Embajador de Francia Bernard Kesedjian, que culmind
exitosamente sus trabajos el 22 de septiembre de 2005 con el proyecto que hoy
consideramos, el que fue aprobado por consenso.

La proteccion contra las desapariciones forzadas es una cuestion clave en la
promocién y la defensa de los derechos humanos.

Por elio en el Grupo de Redaccion, en medio de la diversidad propia de diferentes
regiones y sistemas, hubo coincidencias decisivas, que se afirmaron claramente en la fase
final de los trabajos, respecto de cuestiones fundamentales.

El resultado fue un proyecto de convencién equilibrado que tiene en cuenta tanto
la prevencién como la proteccién contra este flagelo.

Contribuyeron al avance de la redaccién los excelentes aportes tedricos y
pricticos de organizaciones no gubernamentales de derechos humanos.
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Sefior Presidente:

Este proyecto de Convencién viene a llenar un vacio que todavia existe en la
proteccion internacional de fos derechos y libertades fundamentales.

Baste sefialar que estz norma convencional garantiza como un derecho humaro, el
derecho & conocer la verdad sobre las circunstancias de una desaparicion forzada y la
suerte de la persona desaparecida, con lo que confirma una evolucion reciente del
derecho internacional de los derechos humanos en la materia a la que mi pais, como es

sabido, ha hecho una significativa contribucion.

Igualmente en el texto adoptado en septiembre Gltimo se previene y sanciona
penalmente la apropiacién de nifios sometidos a desaparicién forzade y se reafirma el
principio de restitucion a la familia de origen.

El proyecto establece, entre oiros, un mecanismo novedoso de acciones urgentes
para la bisqueda de personas desaparecidas, a veces denominado “habeas corpus

internacional”,

Esta funcién estrictamente humanitaria y preventiva es una de {as principales
atribuciones del Comité sobre la Desaparicion Forzada de diez expertos independientes
creado por este nuevo instrumento internacional.

Teniendo en cuenta los proyectos de reforma de las Naciones Unidas y de su
maquinaria de derechos humanos, el texto prevé la reunién de una Conferencia de
Estados Partes, no antes de cuatro afios y no mas tarde de seis afios después de la entrada
en vigor de la convencion, para evaluar el funcionamiento del Comité y decidir en
consecuencia sobre el organo de aplicacion del instrumento.

La adopcitn del proyecto de convencién significara un gran paso, largamente
esperado por el movimiento de derechos humanos en ¢l mundo, en la lucha contra la
impunidad y en favor de la prevencién de esas graves violaciones de los derechos
humanos constituidas por las desapariciones forzadas de personas.

Como afirmé en el segmento de alto nivel €l canciller argentino Embajador Jorge
Taiana el lunes pasado, la Convencién estd lista para ser adoptada vy la Republica
Argentina, como un pais que ha contribuido con empefio a su redaccion, hace votos para
que su adopcién sea uno de los principales logros de esta primera sesion del Consejo.
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l C R C Statement of the

INTERNATIONAL COMMITTEE OF THE RED GROSS
to the United Nations Human Rights Council

concerning the draft Internationat Convention on the Protection of
all Persons from Enforced Disappearance

CHECK AGAINST DELIVERY
Geneva, 27 June 2006

Mr Chairman,

At this first session, an issue comes before Human Rights Council that is of particular
importance for the international Committee of the Red Cross (ICRC): the draft Convention for
the Protection of ail Persons from Enforced Disappearance.

The Commission on Human Rights had a long tradition of developing new human rights
treaties and norms, and the International Committee of the Red Cross (ICRC) has
participated in many of its endeavours. It has followed the drafting of the Optional Protocol to
the Convention on the Rights of the Child on the involvement of children in armed conflict, of
the Convention against Torture and of its Optional Protocol; to.name but a few.

The latest of such instruments is the draft Convention on the Protection of All Persons
against Enforced Disappearances that comes before the Human Rights Council at this first
session. The ICRC has followed the work of the Working Group mandated to draft the
Convention very closely and supports the efforts to adopt the draft. :

The ICRC is deeply concerned about the fate of forcibly disappeared persons: they are
abducted and detained, sometimes killed, and their families are kept in the dark about their
fate.

Enforced disappearance constitutes a violation of international humanitarian law and of
human rights, both in internationat as well as in non-international armed conflict. It violates,
af threatens o violate, a number of fundamenial customary rules such as the prohibition of
arbitrary deprivation of liberty, the prohibition of torture and olher cruel and inhuman
ireatment, and the prohibition of murder, Leavirg Famnilies without news about the situation
g ahereabonbs of esie vebativis ot oy places e e datioe of Sroed gneorbainty s
vy dermal of e cighicio Toniy file and of e Seodfies” g e kies g Vate 0! Faar g biivies

The prohibition of enforced disappearanue. lilke all rdes of humaotarian Law, abows for e
seeption, Mo war, no state of exception, no imperative caason o pofional seoirity - jieiity
arfoorsad disaopearanaes, Just as o Shate, gioap or Peliviieal s above the fres, 0 a0 oarse
A Fes glarad i dhe baae apforcsd dimppaar e Gkss o etk
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Once a person has been caused lo disappear, it is often too late. It is beforehand that we
must act, that we must prevent persons from disappearing - by registering them, by keeping
track of them, by giving news to their families.

This is why the Convention is 50 important, It will clearly enshrine those legal obligations of
States which are critical for the prevention of persons from being caused to disappear. All
detained persons must be registered in officially recognised places, have regutar contact with
iheir families, and benefit from legal procedural guarantees. For the first time, these
obligations will be codified in a legally binding human rights treaty, applicable at all times. it
will also enshrine the right of families to know the fate of their relatives, one of the pillars on
which al rules on missing persons must rest.

For its par, the ICRC strives to prevent or put an end to disappearances. Regular visits to
detention centres are one of the principal means used by the ICRC to achieve this aimn. Last
year, among the 500'000 detainees who benefited from ICRC detention activities, the 1ICRC
followed more than 48000 detainees individually in about 2'500 places of detention. About
26'000 were visited for the first time by the ICRC and registered. Our delegates transmitted
about 100'000 Red Cross messages between detainees and their families. Bringing news to
the families is a standard modality of ICRC's detention work on behalf of detainees.

ICRC registration contributes to prevent disappearance, as it enables us to follow the
detainees indlvidually and to search actively for thelr whereabouts. The ICRC also receives
numerous requests from families who are fooking for lost relatives and our delegates do
averything they can to trace them, re-establish the family fink and, in some cases, assist

famifies in their specific needs.

Together with the International Red Cross and Red Crescent Movement, the ICRC also
seeks to raise awareness about the fragedy of people unaccounted for as a result of arrad
conflict or other forms of violence and about the anguish of their families.

Mr Chairman

Much more still needs to be done against enforced disappearance. At the 28" [nternational
Conference of the Red Cross and Red Crescent of 2003 the Red Cross and Red Crescent
Mavement and States committed themselves in the Agenda for Humanitarian Action to
respect and restore the dignity of missing persons and their families. The ICRC thergfore
calls on all States to put even more effort into preventing persons from going missing and
alleviating the suffering caused by it.

Enforced disappearance is a phenomenon that still exists in different parts of the world and
produces anguish, fear and unspeakable sorrow for lhousands of families. The ICRC
witnesses this plight everyday in its work, The urgency of the need to eradicate the
phenomenon of enforced disappearance is too great lo delay the adoption of a new treaty
that outlaws it. There can be no doubt that this Convention will contribute to greater legal
protection of persohs from heirig caused o disappear, anc the 1CRC therefare strangty
snooueages ihe Hommn Pights Cennil oy adopt it its firat session,

”;{y PR PR -féd-wbu Loz
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UNITED NATIONS HUMAN RIGHTS COUNCIL
FIRST SESSION
(Geneva, 19 - 30 June 2006)

Consideration of the report
of the intersessional open-ended Working Group
to elaborate a draft legally binding normative instrument for the

protection of all persons from enforced disappearances

Statement by H.E. Ambassador Wolfgang PETRITSCH
Permanent Representative of Austria

on behalf of the European Union

Geneva, 27 June 2006

Check against delivery
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GE2BHD
Austrion Presidency of the EU
Geneva, 27 June X006

Mr Chairman,

The European Union would like'to thank the president-rapporteur of the working group
for his presentation.

The Acceding Countrics Bulgaria and Romania, thc Candidate Countries Turkey, Croatia
and the former Yugoslav Republic of Macedonia’, the Countries of the Stabilisation and
Association Process and poteniial candidates Albania, Bosnia and Herzegovina, Serbia,
and the EFTA countries fceland and Liechtenstein members of the European Economic
Area, as well as Ukraine and the Republic of Moldova align themseives with this
declaration.

The working group concluded its work in September 2005. It decided that it had finished
its work and that the draft Convention on enforced d:sappcarances should be transmitted
to the Commission on Human Rights,

The Commission on Human Rights has been working on the issue of enforced
disappearances since the beginning of the 1980s. In the course of several decades, we
have developed a better understanding of this odious crime ; how it violates a large
number of human rights of the victims, how it is linked to torture and arbitrary detention,
how it violates also the rights of the relatives of the victim and how it is used to silence
and threaten entire populations.

Despite the creation of the working group on enforced and involuntary disappearances
and the adoption in 1992 of the Declaration on the Protection of all Persons from
enforced disappearances, the phenomenon still persists. It is not a crime of the past. It is
not limited to a specific region. Today, on all 5 continents, people disappear and their fate
is never elucidated. The need for an international convention is therefore obvious.

The draft Convention represents a step forward for international human rights. It defines
the crime of enforced disappearances. It organises the fight against impunity of
perpetrators, both at the national and international levels. It also describes which
preventive measures must be taken. Finally, it creates a committce of independent
experts, to ensure approptiate implementation of the Convention. The European Union
believes that the Convention will be a powerful tool to prevent enforced disappearances
in the future.

The European Union calls for the prompt adoption of the Convention by the Council and
its transfer to the General Assembly this fall.

" Croatia and the former Yugostay Republic of Macedonia continue to be part of the Stabilisation and
Association Process.
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A
Lee, Michelle G B5, B6 - GE |
From: Hutchinsan, Yvonne G
Sent: Friday, June 09, 2006 1:02 PM
To: Kovar, Jeffrey D )
Subject: RE' Hard Q's and A's for thie July hearing before the Human Rights Committee
B5
From: Kovar, Jeffrey D .
Sant: Friday, une 09, 2006 8:53 AM
Tot Sarton, Paula J; Hutehingon, Yvornne G
Subject: FW: Mard Q's and A's for the July hearing before the Human Rights Committee
Please look over these and let me know if you can think of additional questions the Commitiee might ask that we should
prepare answers for. Thanks. :
From: Schou, Nina E :
Sent: Friday, June 08, 2006 2:28 AM \
To: | michael.edney@usdoj.gov';
T oh Longwiz @S] gov'; Brent M RosnGIsa ob‘wmmj,ga AR, ” - : Mike. Davis@dhs.gov'; Bé6
"rhomas.Monheim@usdoj.gov'; 'ron.rasenbera@dhs.gov'; ‘Brian.Kefliherl@dhs.qov’; | | B6

[ Lagon, Mark P; Noyes, Julieta V {DRL); Hodgkinson,| -
Tahn.torres@ans.gov; bnan.dixon@dhs.gov'; 'michael.davisz@dhs.gov'; 'nainesa] }Bradiey.Sautl@usdoj.gov’; *; Eg
‘Brasure, Jan D, Maj, 36 518; 'quintana.carlos@dol.gov'; ‘rob.wexier@ed.gov'; ‘Laurence.Rothenberg@usdoj.gov';

] ]'lgsr.ﬁmofeyev@dhs.gov‘ H| ] Kovar, Jeffrey D; "MaryBeth West';
"Rbdon, Mark A, (OBHSY; MWynne@OSOPHS.DHHS.GOV' "R.Trent, Shores@usto).oov'; Ryan, Kelly; Kennelly, Nan E; Lum, Linda .

ce: Hill, Steven R; Harrls, Robert K; 'amsurenal | Bentes, Jullanna W; nschou
Subject: Hard (s and A's for the July hearing before the Human Rights Comrnitiee B6

" Al

Attached is a list of Hard Q’s and A’s that we have prepared for use in the ICCPR hearing. As you know, the
format of the proceedings are such that we will need to respond to questions posed by the Committee in the
same meeting in which the questions are raised. For this reason, we need to prepare as much canned material as
possible. We have come up with the following list based in large part on the many NGO submissions the
Committee has already received. Julianna already circulated the link to these reports previously but I'm
enclosing it again for your reference. [ hitp/jwww.ohchr.org/english/bodies/hro/87ngo info.htrn ]

In a couple of instances where the issue areas are so vast we have specifically requested particular agencies to
provide additional Qs and A’s that they think may be necessary. Even if we have not specifically requested it,
as we have said before, we would also welcome any additional Q’s and A’s that agencies may consider relevant,
based in part, for example on Congressional, press or NGO inquiries.
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Requests/Explanations to paiticular agencies —
NSC — Please forward this to an appropriate contact at HUD and advise them to get in touch directly with me.

DOJ — Many of the questions are directed to you. In a handful of cases we were able to supply answers to DOJ
questions based on the CAT questions. We would recommend that you review those answers and supplement
as necessary. ) _ , '
DOD -- we have assigned a handful of questions to you on your own. There are also a large number assigned
to DOS/DOD, which means that the questions concern DOD programs, but DOS will draft an answer based on
material prepared for the CAT hearing. Unfortunately we have not had time to include those answers at this
time, but we will be working on that in the coming weeks.

HUD and DoEd — there are a couple of reports concerning homelessness and while these questions may appear
tangentially related to the Covenant we nevertheless think it wise to prepare them. '
HHS - You will note several questions relating to reproductive health issues in particular. We may ultimately
include more.

Timing and clearances -- :

There will be an opportunity for all agencies to review and clear the entire package of Q*$ and A’s once they are
completed. However, if in reviewing the document, & particular agency believes it should weighinona
question that has been assigned to another agency, please let me know and 1 will put you in touch with the
appropriate agency POC.

As was mentioned at last week’s meeting at the NSC, the deadline for submitting answers on these Q’s is
Friday, June 29",

Please be sure to send four agency’s submission to schoune(@state.gov, bentes;'w@state.g' ov,

amsuren hillsr@state gov, and harrisrk2@state.gov. ‘ B6

Once we receive the draft answers, DOS will review them and recirculate the package to you all for final review
-and clearance. T

Thanks for your help,

Nina Schou

Attorney Adviser

U1.S. Departiment of State
Office of the Legal Adviser
Human Rights and Refugees
202-647-4262

<< File: LEGAL-#26442-v1-ICCPR_Hard_Qs_and_As.DOC>>

*
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Lee, Michelle G | RELEASED INKABIED

From: Schou, Nina E [SchouNE@state.gov] B5
Sent: Monday, February 13, 2006 5.22 PM

To: Kovar, Jeffrey D; Brancato, Gilda M-

Ce: Hill, Steven R, Harris, Robert K

Subject: RE: Daily Telegraph - SRs’ report and Guantanamo

ce-ing Steve — as he is the lead on the law of war/DOD issues for the CAT and ICCPR reports.

From: Kovar, Jeffrey D(Geneva)

Sent; Monday, February 13, 2006 10:16 AM

To: Schou, Nina E; Brancato, Gilda M :

Subject: FW: Daily Telegraph - SRs' report and Guantanamo

B3
~~~~~ Original Message-~---
From: Cassidy, Joseph P
Sent: Monday, February 13, 2006 3:59 PM
To: Robinson, Brooks A; Cassel, Lynn L; Campbell, Piper ; DePirro, Velia M; Kovar, Jeffrey D
Subject: RE: Dally Telegraph - SRs' report and Guantanamo
B5

-~ {Figinal Message-----

From: Robinson, Brooks A

Sent: Monday, February 13, 2006 2:15 PM ) i
To: Cassel, Lynn L; Campbell, Piper ; Cassidy, Joseph P; DePirro, Velia M; Kovar, Jeffrey D; Denig, Paul; Wilbur,
Richard M; Vasquez, Edgar J (10); Grenell, Richard ; Cummings, Monica L.; Merante, Joseph

Subject: FW: Daily Telegraph - SRs' report and Guantanamo

UN inquiry demands immediate closure of Guantanamo
http:/fwww.telegraph.co.uk/news/main.jhtml ?xml=/news/2006/02/1 3/wguani 3. xmi&sS heet=/portal/200
6/02/1 3/ixportal htmi

By Con Coughlin, Defence and Security Editor in New York

(Filed: 13/02/2006)

A United Nations inquiry has called for the immediate closure of America’s Guantanamo
Bay detention centre and the prosecution of officers and politicians "up to the highest
level" who are accused of torturing detainees. \

The UN Human Rights Commission report, due to be published this week, concludes that
Washington should put the 520 detainees on trial or release them.

UNITED STATES DEPARTMENT OF STATE 1
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It calls for the United States to halt all "practices amounting | [x] e
to torture”, including the force-feeding of inmates who go
on hunger strike.

The report wants the Bush administration to ensure that all
allegations of torture are investigated by US criminal
courts, and that "all perpetrators up to the highest level of
military and political command are brought to justice".

It does not specify who it means by "political command”
but logically this would include President George W Bush.

The demands are contained in the final report of the
commission's working group on arbitrary detention, which
will be presented at its Geneva headquarters in the next few
days. A copy of the report has been obtained exclusively by The Red Cross monitors the
The Daily Telegraph. centre at Guantanamo

, _ monthly
The report is bound to intensify the already strained relations between the US and the UN
over the Irag war,

Washington officials yesterday denounced it as "a hatchet job” when informed of the
contents by this newspaper,

"This shows precisely what is wrong with the United Nations today,” said a senior
official. "These people are supposed to be undertaking a serious investigation of the facts
relating to Guantanamo. -

"Inétead, they deliver a report with a bunch of old allegations from lawyers representing
released detainees that are so generalised that you cannot even tell what they are talking
about.

"When the UN produces an unprofessional hatchet job like this it discredits the whole
organisation.”

" The Bush administration has repeatedly called for the UN's wholesale reform, and the

report is likely to lead to demands from Congress for a freeze on Washington's annual
donations.

The authors question the right of America to classify the detainees as " enemy
combatants" and argue that the "war on terror” is no justification for holding them
indefinitely without charge.

The report is also deeply critical of the US over recent disclosures that some of the
detainees bave been subjected to force-feeding when they bave gone on hunger strike.

The authors argue that force-feeding is akin to torture, and demands that "the authorities .

in Guantanamo Bay do not force-feed any detainee who is capable of forming a rational
judgment and is aware of the consequences of refusing food."

2
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But US officials refuted the suggestion that force-feeding is torture, arguing that they had
a duty under international law to protect the lives of the detainees.

"We have a duty to prevent people killing themselves," said an official, "and we are
proud of the fact that none of the detainees held at Guantanamo Bay has died since it
opened.”

The Guantanamo Bay detention centre was adapted to hold hundreds of al-Qa'eda
fighters captured during the 2001 war in Afghanistan to overthrow the Taliban.

More than 750 detainees have been processed by the facility during the past four years.

After interrogation by US intelligence officers, some have been released and others
returned to their country of origin.

Because the al-Qa'eda fighters do not wear uniforms and have no allegiance fo any
government they are not covered by the Geneva Conventions.

And while there is insufficient evidence to charge most of the 520 detainees with war
crimes, the US insists on the right to detain them to prevent them returning to the
battlefield to carry out further attacks against the coalition.

There have already been at least 12 instances where released Guantanamo detainees have
resumed attacks against the coalition.

US officials are also prepared to return detainees to their home countries, assuming those
countries are prepared to receive them and that they will not be subjected to torture on
their return.

While American officials are prepared to concede that there are conflicting
interpretations over how the laws governing international conflict should be applied, they
are furious at the way the investigation was conducted, especially the evidence that the
four "special rapporteurs" who compiled the report have used to reach their conclusions.

Although Washington invited the group to visit Guantanamo at the ¢nd of last year to
inspect the facility, the rapporteurs rejected the invitation after American officials made it
clear that they would not be allowed to meet the detainees.

"They [the rapporteurs] were offered the same access as congressmen responsible for
overseeing the facility, but they declined to take up the offer,” said a government official.
“And then they complain that they had no access to doctors or guards - all of which they
were offered.”

The Bush administration also challenges whether it is the responsibility of a body such as
the UN Human Rights Commission to investigate Guantanamo.

The International Committee of the Red Cross (ICRC), the internationally recognised

body responsible for monitoring detention facilities, visits Guantanamo on a monthly
basis.

3
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Lee, Michelle G Cers

Fronmy Kovar, Jeffrey D

Sent: Friday, April 28, 2006 12:060 PM RELEASED IN PART
To: DePirro, Velia M , B35, B6

Ce: Levin, Jan :

Subject: RE: Question for the UK

-] think that's what he intended to do.

From: DePirro, Velia M
Sent: Friday, April 28, 2006 9:21 AM
To: Kovar, Jeffrey D
Ce: DePino, Vella M; Levin, Jén
Subject: RE; Question for tha UK
B5
Thanks.
Velia De Pirro

Political Counsetor
U.S. Mission Geneva
(41) 22-748-4111

From: Kovar, Jeffrey D

Sent: Friday, April 28, 2006 7:10 AM
To: DePirro, Vella M
Subject: FW: Question for the UK

Velia - Do you know anything about this? It's the first 've heard. | had lunch yesterday with[::::]and she never B6
menticnad this even though | mentioned we had CAT coming up. Thanks -- Jeff

From: Harris, Robert K

Sent: Thursday, April 27, 2006 7:29 PM
To: Lagon, Mark P
Ce: HIll, Steven R; Schou, Nina E; Noyes, Julieta V (DRL); Kovar, Jeffrey D
Subject: Question for the UK
Mark,
B3
[T Wit be leaving for Geneva next Tuesday afternoon.
Thanks.
Bob
UNITED STATES DEPARTMENT OF STATE 1

REVIEW AUTHORITY: ARCHIE M BOLSTER
DATE/CASE ID: 06 AUG 2000 200706444 UNCLASSIFIED

FP0894



e ) Message UNCLASSIFIED Page 1 of 5

RELEASED IN PART
. - DePlrro, Velia M B6, B5 @E ZA

From: Kovar, Jeffrey D
Sent:  Thursday, March 30, 2006 9:21 AM
To: Johnson, Thomas A; Barton, Paula J

Ce: Harris, Robert K; Lagon, Mark P; Leatham, Rachel M; Rohn, Douglas C; Noyes,
Julieta V (DRL); DePirro, Velia M; Levin, Jan

Subject: RE: CAT Hearing-—-8pace for USDEL in Room XVil

Tom -- we'll explore this with the secretariat. My hazy recollection from walching Canada several
months age was that the members of the delegation that spoke, or directly supported the
speakers, sat in the inner table with the microphones, with the CAT members sitting around them
in the horseshoe. | can't remember the number that can be accommodated there. The rest of
the delegation sat in the first inner row of seats, as | recall. Bellinger as HOD plus one or two will
sit at the podium, -- Jeff

From: Johnson, Thomas A

Sent: Thursday, March 30, 2006 3:42 AM

To: Kovar, Jeffrey D; Barton, Paula ]

Cc: Harris, Robert K; Lagon, Mark P; Leatham, Rache! M; Rohn, Douglas C; Noves, Julieta V
(DRL)

Subject: CAT Hearing--Space for USDEL in Room XVIL

JeffiPaula--

One follow-up project from the meeting yesterday is to find out from you how much space the
USDEL will have in Room XV, where I'm told the hearing will be. Everyone understands that
our huge delegation cannot ali fit in whatever space we are given, but we want to get as much
space as we can. We assume that the country making its report either sits on the bottom levet of
the horseshoe or in a rear side row (as has been done with some guests of CHR), but that would
force some CAT members to turn around and makes less sense.

In any event, if the bottom level of the horseshoe is used, can you please explore with the
secretariat if we can have one whole desk {i.e., on the side or middle} and seats behind? Using
the middle desk on the lowest level of the horseshoe might lcok symmetric and all that, but aren't
there substantially more seats on the sides? If s¢, can you make a pitch for one of the
side desks?

If they use a back side row, why not try for the whole row?

And if you can find a diagram of the room somewhere, can you please send a copy back
here? Thanks. Tom

From: Harrls, Robert K

Sent: Wednesday, March 29, 2006 7:17 PM

To: Bellinger, John B(Legal); Lowenkron, Barry F (DRL); Barks-Ruggles, Erica J (DRL); Lagon,
Mark P

Cc: Noyes, Julieta V {DRL); Johnson, Thomas A; Legal-L-HRR; amsurena::; Kovar,
Jeffrey D; Camponovo, Christopher N,; Sicade, Lynn M (DRL)

Subject: PW: CAT hearing PCC meeting - Monday, April 3.

John, Barry, and Mark,

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: ARCHEE M BOLSTER
DATE/CASE ID: 07 AUG 2009 200706444
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L, DRL and 10 had an in-house planning meeting yesterday to continue our planning for the CAT
hearing May 5-8. We are expecting additional agency comments on the answers to the 186
questions from the Committee Against Torture, and suggest you might want {o look at them once
we have incorporatad them further.

Highlights:

We wilt have a delegation of around 30 officials from State, Justice, DOD, DHS and
perhaps the Bureau of Prisons. {This sounds iike a lot, but it is roughly the size of the UK's
delegation when it defended its CAT raport in November 2004, The Committee likes large,
high-tevel delegations as it suggests that the country takes the process sericusly.

A core team will arrive in Geneva on Wednesday to make sure all systems are in place.
We wilt have a delegation meeting on Thursday afternoon. You will need to determine
whether you want to arrive Thursday morning or be fresher with a Wednesday . arrival.

We will designate members of the delegation as nole takers and as recorders of the
questzons we are asked to answer over the weekend.

Subject to your approval, we will have short opening statements from Barry and John,

After Barry’s opening remarks, John will be the master of ceremonies,

We will have 80 minutes to deliver cur opening statement and to give abbreviated answers
to the Committee's questions. The Committee will then ask additional questions, which we
can answer on the spot or answer on Monday. (Most countries choose not to answer
questions on the spot.)

» Once day one is over, the US delegation will formulate the questions that were asked[:]
[and begin writing answers.

» Over the waekend, the delegation will write the answers, sesking Washington guidance or
input as needed. The goal, of course, is {o get a delegation of sufficient rank that it can
clear its own answers.

Matt Waxman will be in Europe over that weekend and has offered io come to Geneva
Sunday afternoon to ook at the package we have come up with and come to the Monday
session. 1 told him that we would welcome his fresh eyes and brain, so | thmk he is
planning fo come.

On Monday morning, we will send our answers electronically to the Commitiee and on
Monday afternoon, we will deliver the answers orally. The Committee will then ask follow-
up questions, but there is typically not very much time left for this process,

| am going to stay with a core delegalion team on Tuesday to write the reporting cable.
We will try to find a way to make sure John and Barry approve it before it is sent.

Later in the session, the Committee will draft conclusions and recommendations, which

they, as a courtesy, will fotrward to us 24-48 hours in advance. I will issue them at the end
of the session, May 19.

L

At Monday's meeting, we will go through this with the agencies, and ask them to desngnate a
Washington-based team in each agency to assist the delegation.

In case you do not yet have a headache, here is more detailed information about the session,
which we received from the UN Secretariat via our Mission in Geneva in Febmary My points
above have included the highlights.

CONDUCT OF THE SESSIONS

The U.S. will have 1 1/2 hours the first morning for its presentation. Morales said this limit will be
stricily followed by the Committee so that the members will have the same amount of time to

UNCLASSIFIED
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pose questions.

Morales suggested that not more than 15 minutes be devoted to a head of delegation opening
statement. Effective use of this time would be to highlight any new developments, and to give a
positive sense for the general U.S. approach to implementation, policy frameworks, efc.

Following the opening statement the remaining time will be devoted to answering the
Committee's written questions. This can be used to read the written answers into the record, but
in most cases delegations offer summaries of the written answers. Morales noted that some
states continue 1o use the head of delegation for this. Others, like the UK, have tumed to the
members of the delegation with technical expertise. The head of delegation will control the fioor,
and there will be several microphones available for members of the delegation, who will therefore
not need to come to the podium to provide information. s :

As for the format of the U.S. replies, Morales and Nataf urged that we stick to the questions the
way they are presented. If we present answers that cover more than one question, it is important
to indicate precisely which ones are being answered. In that connection, the Committee has -
reformatted the U.S. report by numbering each paragraph and incorporating the updated Annex
presented at the time of the ICCPR Reporl. It is important for us to refer to our report according to
these new paragraph numbers. The reformatted version was provided to us and will be scanned
and emailed to you on Monday when the OMS in our section is in the office. '

The rest of the session will be devoted to statements and questions from members of the
Committee. The delegation may reply to questions on the spot, but most delegations simply take
note of them, then prepare responses overnight for presentation the following day. Nataf pointed
out that some questions are repetitive and many overiap, and may be regrouped as necessary.

The session will reconvene the following afternoon, and the U.8. will have 45 minutes to reply to
the Committee’s questions. Morales noted that we would be heid pretty strictly to this time imit,
s0 should carefully pace our replies to get them all out. She recommended being concise so that
we could cover all points in a balanced way

The Committee may then make statements and pose follow-up questions for 45 minustes, and the
U.S. will in principle have a 15 minute right of reply at the end. Morales noted, however, that there
is rarely 15 minutes left at the end, and said we should plan for no more than 5 minutes of reply.

At the end, the Commitiee generally offers the delegation the possibility to submit additionat
information in the next day or two, but Morales noted that she could never recall a state actually
doing so. '

The Commitiee will then provide an advance, unedited version of its concluding comments 24-48
hours before the end of the session. That version will be made pubiic, subject to translation and
final clean-up, at the concluding press conference on Friday May 18. There is no requirement for
delegations to stay until this event, and local Ambassadors are no longer expected to attend. The
Missicn can cover it at the appropriate level.

In response to a query whether the Committee would accept audiovisuel or powerpoint
presentations, Morales and Nataf replied that they could recall it once at the Committee on the
Rights of the Child, but that it had created technical complications and delay. They discouraged it
because it could be seen as time waster. '

PUBLICATION OF U.S. REPLIES

Morales stated that there are various options for what would go into the record. If the U.S, wishes,
it can ask for its written answers 1o be published in the official records along with the oral
statements. However, the U.S. may ask that its writlen answers not be published or distributed,
and the Committee will respect that wish -- in such a case only the oral statements would be
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published. Morales stressed that all written replies are embargoed for use only of the Committee

members unless expressly authorized for distribution by the state cancerned. In response 1o our

query Morales stated that they are not to be given by the Committee to NGOs in advance of the
session.

NGO COMMENTS

Morales stated that there would be an organizational session the first week of March for the
countries subject to review in May (Peru, Guatemala, Qatar, Republic of Korea, Togo, Georgia,
USA). At that time, all NGO submissions would be distributed. After that session we would be
able to get any further NGO submissions from the extranet site the Committee will establish for
that purpose. There is no deadiine for submission of NGO comments. In addition, a closed
consultation for NGO's would be conducted by the Committee the evening before the first part of
the U.S. oral presentation. a

PUBLIC PARTICIPATION/DISSEMINATION

The session is open to the public, and will be held in the Palais des Nations. The local UN- °
accredited press will have access, as will other press who seek credentials, upon’ approval by the
chair. The sessions are taped recorded for the Committee’s use, and the press, NGOs, and
governments can ask the Secretariat to make copies if they provide blank audio tapes. Tvor
video requests must be made through the UN Department of Public Information (DPH). They must
be approved by the Chair of the Commitiee. DPI will ensure they would not be handled in an
intrusive way. Morales remarked that during \ndia's presentation there was quile a bit of press
and TV participation. in response to our query whether there had ever been a webcast link,
Morales said not to her knowledge. She said that a request would have to be considered if it
came in, but would not/inot originate with the Committee itself ("we will not pick the U.S. tobe a
guinea pig.").

RAPPORTEURS

Rapporteurs for the U.S. session are Marino and Carrara, who are natives speakers of Spanish
and French. Morales requested that, if any of the information o be submitted by the U.S. can also
be provided in these two languages, that we do s0.

DOCUMENTS

in response to a query whether therg were any specific background documents that the
Committee expected to be submitted, Morales said that it would be helpful to submit two copies of
anything cited in the report. When asked whether a weblink would be adequate, Morales and
Nataf were of two minds -- on the one hand a weblink shoutd suffice, but experience was that
finks are often dead or the Committee has difficulties opening them. .

Bob

From: Camponovo, Christopher N, [mailto:Christopher N
Sent: Wednesday, March 29, 2006 6:20 PM
» schoune@state.gov: amsurena

,_Camchnovo@E:—_—l B6

Bourke, Michael P.; Brian.KeIliheri@dhs.gov;

- daniel.brown@dhs.gov; B6

David_Bernhardt@ios.dol.gov; Diane Beaver; drew.steinberg@dhs.gov; HarrisRK2@state.gov; B6

HodgkinsonSL@state.gov; Igor Timofeyev; johnsonTA2@state.gov; lagonmp@state.gov;
laurence.rathenberg@usdoj.gov; matthew.friedrich2@usdoj.gov; Melear, Pamela S.;
molly.groom@dhs.gov; pader.baroukh@dhs.gov; noyesjv@state.gov; omar.vargas3@usdoj.gov;
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rena.comisac@usdoj.gov; rob.wexier@ed.gov; roger.sagerman@dhs.gov;
ron.rosenberg@dhs.gov; Ronald.whitney@dhs.gov

Cc: Melear, Pamela S.

Subject: CAT hearing PCC meeting - Monday, April 3.

We've scheduled a PCC for Monday, Aprit 3 at 2 pm in the EEOB, room 211 on preparations for
the upcoming Convention Against Torture hearing. For those of you on this emall distribution
who represent agencies not involved in the CAT hearing, apoiogies - feel free to click delete.

This email is also a reminder that agency comments on the answers to the Committee's
questians on our Second Periodic Report re. implementation of the CAT were due by c.o.b.
Tuesday, March 28. If you have not already provided your responses 1o Bob Harris at
Harrisrk2(@state.gov please do so as soon as possible, cc-ing Schoune@state.gov,

HillSR@state.gov, bentesiw@state.gov. In light of all that remains to be done to prepare the U.S.
delegation for the hearing, it is all the more critical that we finalize the answers to the Committee’s
questions as soon as possible and circulate them for final agency clearance.

The PCC is primarily intended to explain the next steps in preparing the delegation and also to
explain the actual mechanics of the actual hearing process . An agenda for the meeting is
attached. Atthat meeting State will discuss the actual structure of the hearing, the amount of
time aliotted for the USG defense of its report, and how the USG will divide its time between
opening statements and surmnmaries of answers to the Committee's numerous questions, how to
handle the additional questions that the Committee will ask during the course of the hearing, and
how to coordinate interagency clearances for such questions. We will also discuss the additional
work product that must be prepared and cleared by the interagency to prepare the delegation for
the hearing.

Please respond to Pam Melear (cc'd) with clearance info.

In anticipation of the meeting and the materials we will need to prepare shortly thereafter, we ask
that each agency:

o Finalize their decisions on who will represent their respective agencies for the
hearing. State does not yet have lists for DOJ/CRD and DHS . .

o DOJ - please consider whether someone from BOP should be represented on the
delegation, or whether support from BOP in Washington should suffice to be
responsive to any additional questions that may arise from the Committee.

o Come up with a list of hard questions that have not been addressed thus far, but
that we may expect the Committee to ask. To the extent possible, we request that
agencies also in a week or two suggest draft answers, (By way of background, the
principal USG human rights NGOs have had numerous opportunities to inform the
Committee of any concerns they have. Thus, to the extent that US NGOs have
raised particular issues with your agency that may have some relevance to the
CAT, it would be helpful if you could include those Qs and As.)
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5L, Press Guidance B3’ CIA’ B6 GES
May 6, 2005

United States Periodic Report on the
Convention Against Torture

Q: Is it true that the United States recently filed a
report on ite implementation of the Convention Against
Torture and Other Cruel Inhuman or Degrading Treatment or
Punishment {("CAT")? What is this zeport, and why did the
United States produce it?

A:
¢ On May 6, 2005, the Unitéd States submitted to the
Cormittee Against Torture its second periodic report on
its implementation of the Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment oxr
Punishment k“CAT"). The report is a routine periodic
update of our Initial Report, which was filed in

October 1899,

s Article 19 of the CAT provides that all States Parties
shall submit to the Committee Against Torture reports on
measures they have taken to implement the CAT,

» The Convention Against Torture created a body of experts
known as the Committee Against Torture (the "Committee").

\ Among its responsibilities, the Committee reviews

\ roports submitted by CAT States Parties.

: s The report just filed provides an update since the
TED STATES DEPARTMENT OF STATE ‘
VIEW AUTHORITY: ARCHIE M BOLSTER
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filing of the Initial Repoxt in 1999 on new
legislation, caselaw, policies, and programs and other
relevant information to update ﬁhe initial report. The
material provided is comprehensive, as the report
provides an article-by-article discussion of the
various provisions of the CAT.

The report also contains a lengthy annex on detentions
of individuals under the control of U.S. Armed Forces
in Afghanistan, Iraqg and Guantanamo Bay, Cuba,
invastigations intc abuse allegations arising out of
these detentions, and actions to hold personnel of the
U.8. armed forces accountable under the military
justice system when they have been found to have

S

committed unlawful acts.
The report has been sent to the Committee Ag#inst
Torture, which will post it on their website in
accordance with their standard practice. We will now

post the report on our own website.

themes to emphasize:

This report demonstrates that the United States takes
its obligations under the Convention Against Torture

seriously.

2
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Through an extensive inter-agency process we have
produced a serious report, consistent with our

reporting obligations under the Convention.

We look forward to engaging in a dialogue on these
issues when we present the report orally before the
Committee Against Toxture at one of its future

gassions.

As the President has clearly stated, “America stands
against and will not tolerate torture.” We take the
prohibition against torturxe seriously.

o Every juriadiction in the United States, at the
federal and state levael, prohibits toxture.

¢ We have enacted legislation to ensure that actas
of torture committed outside of the United States
by U.8. nationals or by foreign nationals
subsequently found in the United States acting
under color of law are subject to U.Sf criminal
jurisdiction.

o U.8. laws also prohibit serious abuses short of
torture when they are committed by U.S8. officials
acting within the United States and within the
premises of U.8. military or other United States
Goyarnmant nmissions or entitiaes in foreign

States.
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This report documents this robust legal framework and
notes how it has been applied in response to
allegations of abuse. This report makes clear that in
all cases where allegations of torture or other
unlawful treatment of detainees have been made, they
will be investigated, and if substantiated,
prosecuted.

In every country in the world there are human rights
violations,

o What is important is having institutions in place
to investigate them and to provide for
accountability.

o This report acknowledges serious allegations of
abuse by officials acting wifhin the United
States and abroad.

o The UnitedIStatas takes seriously any c¢redible
allegation of abuse by any government official,
whether at the federal or state level, by the

military, or by intelligence agencies.

e This report also acknowledges that allegations have

been raised that the United States has transferred
individuals to third countries where they have been
tortured.

o The report reiterates the policy that has been

4
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repeatedly reaffirmed at the highest levels of the U.S.
government: the United States does not transfer persons
to countries where the United States believes it is more

likely than not that they will be tortured.

IF ASKED:

Substance of the report:

¢ Much of the report is focused on the implementation of

the CAT in the criminal justice setting.

o For example, it provides examples of Department of
Justice prosecutions of abuses by law enforcement
officers since 1999.

o It also describes new legislation that Congress
has passed since 1999 that expands the ability of
the United States to prosacute acts of torture as
wall as other serious abuses that fall short of

torture.

The report also describes how aliens in immigration
proceedings are granted protection when it is “more
likely than not” that they would face torture in their
country of removal, and how this same standard is

applied in extradition cases as well.

It also describes the generocus support provided by the
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United States to victims of torture or other

mistreatment, through assistance to groups working on

these issues both domestically and overseas.

Reporting process:

Q.

Isn't it true that the United States is many years

behind schedule in submitting its report? Doesn't that
send a negative signal about the seriousness of its
commitment to preventing torture?

A

¢ Yes, the U.S. was behind schedule, but this is
not unusual among States Parties.

* The United States is strongly committed to
praeventing torture. The United States condemns
the use of torture wheraever it occurs.

If needed:

The drafting of a comprehensive report on U.S.
implementation of a treaty with the broad scope of
the CAT is a complex and ambitious undertaking,
which inveolves contributions by and coordination

among many departments within the U.S. government.

Because of the scope of these undertakings, many countries
in addition to the United States have found it difficult

to submit their treaty reports on time,

6
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¢ With respect to national reports on implementation of the
CAT, 93 countries are currently overdue in meeting
their reporting requirements, including countries
such as Australia, Brazil, Chile, China, Costa Rica,
El Salvador, Germany, Ireland, dapan, Liechtenstein,
New Zealand, Portugal, South Africa, 'spain and

Sweaden.

Q. What happens now that the United States has filed its
CAT report?

Az

e The COinmittee invites States Pai'tiea to present their
reports to the Committee in oral session in Geneva.

. The'United States, for example, appeared before the
Committae in May of 2000 to explain its October, 1899
Initial Report.

¢ The Department of State anticipates that the Committee will
schedule such a session on the U.S. report in one of its

future sassions,

Q: When does the United States plan to submit its long overdue
report on its implementation of the International Covenant on
Civil and Political Rights?

A

UNCLASSIFIED
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¢ Now that the United States has completed its report on the
Convention Against Torture, it is further intensifying its
efforts to complete work om its periodic update report cn the

International Covenant on Civil and Political Rights.

¢ We anticipate that we will submit that report in the next

fow months. 5

Treatment of Terrorist Detainees

Q. Does the U.S. Report discuss the treatment of U.8.
detainees overseas captured during operations against
the Taliban, al-Qaida and their affiliates and
supporters or treatment of detainees in Iraqg?

A;
Yes. The U.S. report contains a lengthy Annex describing
the treatment of detainees under the control of the U.S.

Armed Forces in Afghanistan, Guantanamo, and Iracq.

Q: What does the Report or its annex say about treatment
of U.S. detainees In Iraq, Afghanistan and Guantanamo?

e The Annex to the Report describes the background to
the war against the Taliban, al-Qaida, and their

affiliates and supporters. It describes the status
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of the detainees held by U.S. Armed Forces, the
combatant status review tribunals, how the u.s.
assesses detainees for release and/or transfer,
military commissions, and the U.S. court
pzocéedings that are underway, It also addreases
generally the issue of troatment of detainees and
summarizes the numerous USG reviews and reports
that have been raeleased to date addressing DoD
treatment.

The Annex to the Report notes that none of the
detailed examinations and reports addressing DoD
operations have found a.govarnmental‘poiicy that
promoted, encouraged, or directed the abuses that
took place at Abu Ghraib or elsewhere.

Tha report and its annexes underscore that the
United States takes all allegations of abuse
seriously and investigates them. Those people who
are found to have committed unlawful acts are held
accountable and disciplined as the circumstances
warrant. Investigations are thorough and have high

priority.

Does the Report address the CIA's treatment of

detaineas?

UNCLASSIFIED
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e The report notes that all components of the United
States Government are obligated to act in compliancea
with the law, inéluding all United States
constitutional, statutory and treaty ochligations

relating to torture and cruel, inhuman or degrading

treatment or punishment.

e The U.S. Government does not permit, tolerate, or
condone torture, or other unlawful treatment of
detainees by its personnel or employees under any
circumstances. U.S. laws prohibiting such practices
apply when United States government personnel or
contractors are operating in the United States and in

other parts of the world, although different U.S. laws

may apply depending upon the circumstances. .

¢« Allegations regarding the military are discussed in

Annex 1. Aliegations regarding intelligenca activities
! are currently under review by the Inspector General of
the CIA. That office has reported and will continue to
report its f£indings to tﬁe Director of the Central
} Intelligence Agency and the Congressional Intelligence
Oversight Committees and will continue to forward
substantiated cases of abuse to the Department of

Justice for investigation and prosecution.
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If Pressed on CIA practices gincluding specific cases, S0«
callad “ghost detainees,” alleged CIA detention facilities)

¢ We do not comment on intelligence activities. The report

speaks for itself.

Renditions/Removals to countries despite fears of torture

Q: Does the report akiress renditions of persons to
countries in which they face torture?

¢ The report acknowledges that allegations have been raised
that the United States has transferred individuals to third
countries where they have been tortured.

» The report reiterates the policy that has been repoatedly
reaffirmed at the highest levela of the U.S. government: the
United States does not transfer persons to countries where
the United States believes it is "more likely than not" that

thay will ba tortured.

If pressed on whether this policy applies to the CIA
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This policy applies to all components of the United States

governmant.

If pressed on specific allegations of CIA renditions

¢ The policy not to return pecple to countries in which
the United States believes it is more likely than not
that the person would be tortured applies to all
components of the Uﬁited States government.

¢ In keeping with longstanding pxacticé, we do not comment

on intelligence activities.

If pressed about diplomatic agsurances

Q: Does the report address the legality of diplomatic
assurances? How is it possible for the U.S. to trust the word
of governments that are known human rights violators?

A:

s The report restates the policy that has been repeatedly
:eaffirmea at the highest lavels of the U.S. goverrment: the
United States does not transfer persons to countries where the
United States believes it is "more likely than not" that they

will be tortured.

12
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¢ The United stateg ZEEains assurances, as appropriate, from the
foreign goversment to which a detainee is transferred that it
will not torture the individual being transferred.

» If assurances were not considered sufficient when balanced
against treatment concerns, the U.S. would not transfer the
person to the control of that government unless the concexns

were satisfactorily resolved.

If pressed on specific interrogation techniques

Q: Does the report address alleged interrogation techniques
such as water-boarding, etec.? Arxe such tachniques
permissible under the CAT?

A: The report does not address specific interrogation
techniques. The report reiterates that the U.8. is committed
to complying with all United States constitutional,
statutory, and treaty obligations relating to torture and
cruel, inhuman, and degrading treatment or ppniahmant and
that it does not permit, tolerate, ox condone torture or
other unlawful treatment by its persomnel or employees under
any circumstances, regardless of whather the abuse ococurred

within tha United States or overseas.

If asked about gpecific cases
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c: Does the report address tha case of [specific case]?

A

We will need to get back to you on that. As always, we will
not be in a position to comment on cases that are the subject

of pending litigation.
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1. Press Guidance, 4/20/05 Drafted: 1./HKR : RKBarris/NSchou 4/18/05
x74262 ’

SBU # 11085

Cloarad:

L:JBellinger
L:SWitten {o.k.)
1./PM:Abeeks (o.k.)
L/CID:KGoxove (o.k.)
L/EUR:DTerrill (o.k.)
DRL/MLA:CCamponovo/LSicade {(o0.k.)
DRL:GBRigler (o.k.)
DRL:MKozak {o0.k.)
I0/SHA: Wiucas (o.k.)
H: DPetchell (o.k.)
8/WCI: ERichard (o.k.)
8/P:Winboden {o.k.)

D: RWaller {(o.k.)

G: Tmittnacht (o.k.)
P: JbeBart (o.k.)

NSC : SHodgkinson (o.Xk.
CIA:
DHS: CKY)

DOD: T
DOD:
poJ: PPhilbin (o.k.)
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Chambers, Anna L @6 g

From: DePirro, Velia M RELEASED IN PART
Sent: Monday, December 19, 2005 12:31 PM

To: Levin, Jan; Wiliams, Kend) B6, B5

Subject: FW: Deals to defend US reports to human rightsfiorture treaty bodies

Jan/Kendi:

FYI State's planning for the May and July defenses of U.S. submissions.

Velia De Pirro
Political Counselor
1.8, Mission Geneva
{41) 22-749-4111

-—-Qriginal Message--—-

From: Haris, Robert K

Sent: Wednesday, December 14, 2005 11:39 PM

To: Kovar, Jeffrey [b; DePirro, Velia M; Cassel, Lynn L

Cc: Witten, Samuel M; Bellinger, John B(Legal); Frechette, Alicia A; Legal-L-HRR; Dorgsin, Joshua {; Dolan, JoAnr; Andre Surena Final
{amsuren

Subjech: RE: Dels to Gefenc US reports to human rights/torture treaty bodies

LEGAL-#18180-vi-

Funding_for_de...
Sam and John,

Mark Lagon's e-mail is very good news, as 10 approved the request we wrote for $50,000 to fund the L core team {plus
Mark Lagon) for our CAT and ICCPR report hearings. Jeff Kovar tells me that we may need to find money for additional
expenditures, such as a bus to carry the delegation, a car for John and Barry ete. {Mark warned me that 10 would get
“sticker shock” if | asked for more money than | did.) DRL and other bureaus at State will pay their own way to the
hearings.

Jesf Kovar earlier today sent me the questions from the Committee Against Toriure, which | have not had a chance to yet
to read (there are 14 pages of them!). | am attaching them fo this message $o0 that LIHRR, L/PM and Andre can look at
them. | do not want to circulate these more widely untii we've had a chance to see what we think about them and how we
would like fo task the answers.

14 December 2005
- Unedited ve..,

t will keep this group apprised of events related to these hearings as they unfold.

Bob

From: Lagon, Mark P

Sent: Wednesday, December 14, 2005 12:53 PM

To: Harris, Robert K

Cc: Witten, Samue! M; Bellinger, John B{Legal)

Subject: EW: Dels to defend U5 reports to human rights/torture treaty bodies

UNITED STATES DEPARTMENT OF STATE 1
REVIEW AUTHORITY: ARCHIE M BOLSTER
DATE/CASE 1B: 23 JUL 2009 2060706444 UNCLAS SIFIED
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-—--Qriginal Message--—

UNCLASSIFIED

/" " As your requested, Bob, here is the memo 10 considered (with about three non-substantive words
tweaked, as I told you). At my urging to Kristen and Philo, IO will provide the entire amount
requested. I0/OIC has found money to support (despite it not being a usual “conference")

From: Lagon, Mark P .
Sent: Thursday, December 08, 2005 9:57 AM-
Te: Dibble, Phile 1; Tiernan, Thomas J; Williams, Penelope A
Subject: Dels to defend US reports to human rightsftorturg treaty bodies
Many thanks
~~-Otiginal Message---—
From: Haris, Robert K
Sent: Wadnesday, Gecember 07, 2005 5:26 PM
To: Lagon, Mark P
Subject:

<< Fite: LEGAL-#18180-v1-Funding_for_defnse_of_treaty_reports.doc >>

2
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From: DePirro, Velia M RELEASED IN PART
Sent: Thursday, December 01, 2005 10:42 AM BS ,

To: Williams, Kendl ce4
Subject: FW; Rapid Response 11-30: Euros waiting for answers on prisons

Kendl:

Let's create a press guidance file where we can put all this stuf for when we nead it - like to write statements,
atc. thanks .

Velia De Pirro
Political Counselor
1.8, Mission Geneva
(41) 22-749-4111

~~~~~ Original Message-----

From: Robinson, Brooks A

Sent: Wednesday, November 30, 2005 2:48 PM

To: Moley, Kevin E; Cassel, Lynn L; Lubetkin, Wendy C; Ashley, Chuck; Barton, Paula 3; Birdsall, Paul b;
Campbell, Piper ; Carle, Lisa M; Cassidy, Joseph P; Chamberiin, John W; DePirro, Velia M; Eshelman, Stephanie
K: Hohman, David E; Kehoe, Melissa J; Kovar, Jeffrey D; Krugtikova, Kira G; Kyloh, Nance M; Lee, Donna L;
Levin, Jan; Peay, Michael T; Perkins, Katherine K; Rose, Erwin D; Siekert, Magda S

Subject: FW; Rapid Response 11-30: Euros waiting for answers on prisons

BS

[l

HoTt ISSUES

o Euros Waiting For Answers on Prisons; Washington's "refusal to confirm or
deny" allegations of secret CIA prisons | [x]
dominates Furope's media. Spain's £/
Puais and ABC run Secretary Rice's
*promise” to "explain the truth" as their
top international stories. A Russian daily
observes: "The torture scandal...has
seriously damaged U.S.-EU relations and
caused mistrust inside Europe.” The
Secretary's upcoming trip is seen as a
"visit of reconciliation.”

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: ARCHIE M BOLSTER
CLASSIFICATION: UNCLASSIFIED

 DARRCASERL 208 TS ambersal\ Locd SV Lo Iddimet Files\Cont... 1/23/2009
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UNCLASSIFIED RELEASED IN PART

Peay, Michael T B5, B6 CENR
From: Brancato, Gitda M {L-HRR)

Sent: : Tuesday, January 25, 2005 7:19 PM

To: Brancato, Gilda M (L-HRR); Jacobson, Linda (8BU); Marning, Denise {SBU); Brooks, Waldo

W (L-PM); Dorosin, Joshua L (L-PM); Johnson, Thomas A; Camponovo, Christopher N (DRLY
Sicade, Lynn M {DRL) :

Ce: Witten, Samuat M {L); Harris, Robert K {L-HRR}; Barton, Pauia J; Danies, Joel D Lucas,
William E; Peay, Michael T; Butler, Michael A {DBL) _
Subject: RE: FOR COMMENT/enforced disappearances - new proposals

This i a follow-up to my email below and is a LAST CALL for any comments on the new
proposals, please, by 3 pm today. as I am in NYC for the remainder of the week for the
digabilities treaty negotiations. Digappearances negotiations in Geneva start Monday.
Thank vou all, Gilda

————— Originsl Message-----

From: Brancato, Gilda M (L-HRR]

Sent: Tuesday, January 18, 2005 10:18 AM

To: Jacobson, Linda (8BU}; Manning, Denise (SEU); Brocks, Walde W
{L-PM}; Dorosin, Joshua L (L-EM): Johnson, Thomas A; Camponovo,
Christopher ¥ (DRL}: Sicade, Lynn M {DRL}

Ce: Witten, Samuel M (L): Harris, Robert X (L-HRR}; garton, Paula J;
DPanies, Joel D

Subject: FW: FOR COMMENT/enforced disappearances - new proposals

B5

————— Criginal Message-----

Prom: Danies, Joel D{Gengval

Sent: Tuesday, January 18, 2005 4:31 AM

To: Brancato, Giida M {L-HRR); Barton, Pauwla J; Peay, Michael 7T

co: Lucas, William E; Johnson, Thomas A; Butler, Michael A (DRL);
Camponovo, Christopher N (DRL); Harris, Robert X (L-HRR}:; Mehra, Sasha:
Schechter Torres, Julie L {DRL)

Subject:; FW: enforced disappearances - consultations on 19 and 24
January

Gilda,

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: ARCHIE M BOLSTER. . s '
DATE/CASE ID: 06 AUG 2009 200706444 UNCI.ASSIFIED
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(mailtof |
Sent: 17 Jandazry 2005 Lb:idd
To: Cahalane Brian GENEVA PMUN; 1 1

| obemsod | |

Subject: enforced disappearances - consultations on 19 and 24 January

Dear regional coordinators,

I would be very thankful if youn could forward the following information
te the members of your group.

HE Mr Kessedjlan has send a letter in December to all delegations
inviting them to new informal consultations at the French mission.

~ pn 19 January. at 3 pM, we will discuss articles 10 to i8nkia, 19 and
20

-~ on 24 January, at % AM, we will discuss articles 16, 16big, 17, 18 and
22

- on 24 January, at 14 PM, we will discuss parts II and III.

For these discussions, we will use the attached documents

- the chalrs draft, that was used as a basls for the October sesgion

- a simplified Part II, dated 1 Dercember 04

- a preliminary compilation dated 2 December 04. This document is an .
attempt at combining a number of propesals. It does not include all the
articles, nor does it refleet all the proposals made by delegations.

During our dicussions, we will try to identify compromise formulas.
These formulas will then be presented during our official session, from’
11 Januray to 11 February.

T would be very grateful to colleagues wno wish to attend these
discussions if they could let the French migsion know in advance (022
758 91 42 ox

Many thanks
[aied
<<@rafteng.doc>>

*********************************************************'k***‘k******** .

This email and any files transmitted with it are confidential and
intended solely for the use of the individual or entity to whom they
are addressed. If vou have received this emall in error please notify
the syatem manager.

This footnote also confirms that this email message has been swept by
2
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MIMEsweeper for the presence of computer viruses. .
-}:'A"#*****-ﬂ‘***********i—*-ﬁr*****************w********#********i*****'ﬂ'*-)fff**
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SECRET
RELEASED IN PAR
Comments of the United States of Amgﬁa QE l

on the Draft Report of the Working Group on the elaboration of 2
draft legally binding instrument on protection from
Enforcéd Disappearances

We have reviewed the draft Forced Disappearances Report covering the third session of
negotiations held from October 4-8, 2004 and the fourth session held from January 31-
February 11, 2005. The following are our cornments on this draft:

CRITICAL COMMENTS:

Axticle 9: The Chair and the Secretariat staff promised the US delegation during
negotiations that the final Report would state clearly that one delegation continued to
oppose the inclusion of Article 9(2) on "found in" (quasi-universal) jurisdiction. The
draft Repott does not state this. Please ¢énsure that the final Report expressly includes
mention of this opposition of oie delegation to Article 9(2).

Article §: The Report should reflect that at léast one deiegation believes that there should
not be an operative provision in the instrument text.on crimes against humanity.

Process: The final Report should include reféréne to the statias of the nggotiations at the

conclusion of the Fourth session; in particular the following:,

(1) the Cliair's §tateinent &f'the final day of the Fourth sessionithat several aspects of the

treaty text remain subject to lively deébate within the Workirig Group, including (a) state
action, (b) the whole of Part I, Article 11I- Dbis on "responsibility for intérnatiorial

relations”, and (c) the format and structuie, of the instrumant)(i‘er?weﬂiﬁr‘iﬂs.an

aptiorial protocol or conveiition, nd whether it will use dn ékisting or'hew treaty
ohitoring body); and ~ : S S

. (2) while many states intéfvened t6 applaud the skill of the‘Chair and his tearn, several
States added off the last ddy-of the:fourth session. that the text of the instrurént was not
‘yet-miature, st conseiisus-was Jesirable-and not réachéd, and that the 61st CHR should
authorize additional tréaty negdtiations. ' Co <

B5
B5

Additional commenis:

- Asticle 19: Paragraph 16 in the Report uinider Artlclewshouldfeﬂe'ct ;iha% at least one
delegation underscored that Atticle 19, as well as similar cﬁfﬁinﬁiiiéti&n‘ provisions,
.should contain an express requirement of intentionality or’knowledge.

Article 22: Pdragraph 11 in the Report ﬁndg:r Article 22,ine‘i§:c1j‘.r‘_é:t’éjy indicates_ that the
proposed Principles and Guidelines on Right t6 2 Remedy contain “obligatory”
provisions. Rather, these Principles by their terms (and expréssly stated therein} are non-

_ . binding, Thus the second sentence in paragraph 11 urider Article 22 should be bpff@‘ctéd
toread as'follows: "Othier kinds of réparation were just as important to victins' families,
and shéuld therefore be treated:on a.pat with comipensation in keéping with the Principles
and Guidelines on Right to a Remedy currently being worked on at the Unitéd Nations."

UNITED STATES DEPARTMENT OF STATE ' | :
REVIEW AUTHORITY: ARCHIE M BOLSTER

CLASSIFICATION: UNCLASSIFIED

DATE/CASE ID: 23 JUL 2009 200706444
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From:

212342005

FW: Enforced Disappearances: report UNCLASSIFIED

) RELEASED IN PART
Barton, Paula J B6, B1, 1.4(B), 1.4(D), B5

Page 1 of 3

SECRET

CEQ

From: Barrios, Stacy M

Sent:  Tusesday, February 22, 2006 7:24 PM

To: Brancato, Gilda M; Barton, Paula J; Peay, Michae! T
Co: Danles, Joal D

Subject: FW: Enforced Disappearances: report

Bob shared the UK's comments below....

Stacy M. Barrios

Humar: Rights Officer

U.S. Mission to UN Organizations
Geneva, Switzerland
q1-22-749-4214

41-22-749-4737 (fax)
BarriosSM@state gov

—-=-Origlial Meséage——

Sent: TU ; FEDTuaLy
To: Barrios, Stacy M;Tp

Subject: Fw: Enférced Disappéardhices: report

Dear all

in‘case you're interested , below are our wmments on the report.
best wishes

Bob

~Originat Mbssage...-

From: Bdb Lait Gefeve «Conf

Sent: 22 Fepruary 2005 11:32

Tor | l
Subject  FW: Enforcod Disuppearances: rapon

Thanks Jilfian
we ditn't receive the report or hear about the deadiine. i've just sent in our corments,
Bob

werneONIGING] MEESRGGrerer

"From: Bob Last Ganava -Conf UNITED STATES DEPARTMENT OF STATE

Sent 22 Fébruary 2005 1130 REVIEW AUTHORITY: SHARON E AHMAD
" Yo ' 1 DATE/CASE ID: 14 AUG 2009 200706444

B6
B6

B6

B6
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FW: Enforced Disappearances: report

et |

!

Subject: Enforcad Disappearancas: report

Carmen

1 hope this Is not {oo late. Here are the UK's comments on the report.

best wishes
Bob

WG.22/CRP 2

UNCLASSIFIED

Page 2 of 3

SECRET

.. 2/23/2005. .

Bob Last
Humen Righits Attaché
Human Rights Section

'
3
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FW Enforced Disappearances: report UNCLASSIFIED Page 3 of 3
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R UNCLASSIFIED
T SECRET
RELEASED IN PART
PRELIMINARY COMPILATION OF PROPOSALS - 02/12/B45

RS CE22.
Preamble

The States Parties to [this instrument],

Considering the obligations of States under the Charter of the United Nations to
promote universal respect for, and observance of, human rights and fandamental

freedoms,
Having regard to the Universal Declaration of Human Rights,

Recalling the Declaration on the Protection of All Persons from Enforced Disappearance
adopted by the General Assembly of the United Nations in its resolution 47/133 of 18
December 1992,

Recaifing all other relev'ant insir'uments,

Aware of the extreme seriousness of' Lifforced disappcarancc. which- constntutcs a crime and,

in certain c;rcumstances, & crlmc agamst humamty,

Derermmed to prevent cnforced dlsappearances and combat mlpzm;ty for the crime of

enforced d:sappearance

Affirming thé right of any person not to be subjected to an enforced dlsai:pearance and
the nght of victims to know the truth abiotit the c1rcurnstances of an"enforced dlsappearance

and the fate of the dlsappearcd person, -

Have égreéd as follows:

N UNITED STATES DEPARTMENT OF STATE
“"REVIEW AUTHORITY: ARCHIE M BOLSTER
CLASSIFICATION: UNCLASSIFIED
DATE/CASE 1D: 23 JUL 2609 200706444
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'SECRET

Article 1 // ’

foréed” disappearance is considered to be the

For the -purposgs- of [this. 'instr_tm}_n:n_t'i]‘f;é
aepw ; arrest, detention, ahductmn r any
othei eprnu tion of hbert}}:ommmed by agents of the a State or by persons or groups of

persons actmg wnth the authorlzaucm, support or acqmescence of the a State, followed by a

refusal to acknowledge the depnvat;on of llberty or by concealment of the fate or
whereabouts of the dlsappeared person, which-places-sueh-a-persen-and where such person

is placed outside the protection of the law.

OR

For the purpose of [this instrament], enforced disappearance is considered to be the
placement of a person outside the protection of the iaw as ;1 'conéequence of both his/her
deprivation of liberty, including arrest, detention or abduction, committed by agents of
a State or by persons or groups of persons acting with the authorization, support or
acquiescence of a State, and the refusal to acknowledge the deprivation of liberty or the

concealment of the fate or whereabouts of the disappeared person.

BS

B3

B>
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Article 3

1. Each State Party shall take the @ryﬁ measur to proseeute—and—punish hold
criminally responsible those-whe T

B5

BS

a) those who attempt to commit and are accomplices or participate in COTRIToF
pssistinthe-comrmisston-of an enforced disappearance.

% {b) The sperior officer who:

e (i) Knew, or consciously disregarded information -W{iich c'lé:aﬂy indicated, that
subordinates under hisfher effective authority and control weré co'mmittiﬁg or about to -

commit enenforced disappear&ncc and ;

Q;J_Eadn?d to take ali necessary anci reasonablc measures thhm h:s or her powet to

@a hai-&@"iié@hc enforced drsappearanca or %e»fepfes&a{aueemim es 1o

submit the” matter fo'the competent authorities for mvestxgation and prosecu tnon

e

2. An order from @ superior officer or a public suthority may not be mvoiced as a

justification for enforced disappearance.

B3
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Article 4

1. Each State party shall make the qff;n(':e of enforced disappearance punishable by

appropriate penalties which take into account its extreme seriousness.
2. Each State Party may establigh:

{a) Mitigating citcumstances, inter alia for persons who, having been implicated in
the commission of an enforced disappearance, effectively contribute fo bringing the
disappeared person forward alive or make it possible to clarify cases of enforced

disappearance or to identify the perpetrators of an enforced disappearance;

(b)  Aggravating circumstances, inter alia in the event of the death of the victim or
the commission of an enforced disappearance in respect of pregnant women, minors or other

particularly vulnerable persons.

FP0929
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SECRET
Article 5
Without prejudice to article 2 bis,
1. A State Party which applies a statute of limitations in respect of enforced

disappearance shall take the necessary measures to ensure that the term of limitation for

criminal proceedings:

13
@ I iaf of a long duration and proportionate to the extreme seriousness

of this offence;

(b)  Commences from the moment when the offence of enforced disappearance

ceases{and/the fate of the disappeared person is established.

2. The term of hfmtanon for r;rlmmal procccdmgs whlch is prowdcd for in paragraph 1
shall be suspended fot 4% long as ne: effectwe remedy is available in a-thie State Party {ﬂ—ﬂﬂ*}‘

wietim in case of an enforced dlsapp,earam,e.

BS

B5
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Article 9

1. Each State Party shall take such measures as may be necessary to establish its

jurisdiction over the offence of enforced disappearance:

a) When the offence is committed in any territory under its jurisdiction or on a ship flying its

flag or on an aircraft registered in accordance with its legislation at the time of the events;

b) When the alleged offender is one of its nationals or a stateless person vsually resident in

its territory;

¢) When the alleged offender is a stateless person usually resident in its territory and

the State Party considers it appropriate;

d) When the disappeared person is one of its nationals end-the-State-Parky-considers—it
2. Each State Party shall 11k¢w1se take such measures as. may be nﬁceqqary fo estabhsh its
jurisdiction over the. offence of enforced dlsappaarance when the alleged offender is present
in any territory under its }urisdlction. uniess it extraditcs or transfers him -or her in
accordance with its mternational ohhgatwns to another Statc or transfcrs him' or her to an

international criminal tr;bunal whose junsdwt;on it has recogmzed

3. [Thxs instrizment) doeq not exclude any addltlona! crimmal Junsdlctmn cxcrcnsed in

accordance with: internal. natmnal law,

FP0O931
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Article 10

i Upon being satisfied, after an examination of information available to it, that the
circumstances so warrant, any State Party in whose temritory a person alleged to have
committed an offence of enforced disabpearancc is present shall take him or her into custody
or take other legal measures to ensure his or her presence. The custody and other legal
measures shall be as provided for in the law of that State Pasty but may be continued only for

such time as is necessary to enable any criminal or extradition proceedings to be instituted.

2. A State Party which has taken the measures referred to in paragraph 1 shail
immediately carry out an znvesugatacm to establish the facts. Tt shall notify the States Parties

i jurisdietion reféerred to in article 9, paragraph 1, of the
measures it has taken in pursvance of paragraph 1 of this article, including detention and the
circumstances warranting detenuon, and the fxndmgs of its mvestlgatlon, mdwatmg whether it

intends to exercise its ;umd:cnon,

3. Any person in custody pursuant m paragraph 1 shail be assxstcd in commumcatmg
immediately with the nearest nppropriate represemativ& -of thc State of wh;ch he or she is
a national, or, if he or she is a stateless person, with the representative of the State where

he or she usually resides .

S g,

%ﬁﬁéﬁ%@m“
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Article 11

I The State Party in the territory under whose jurisdiction a person alleged to have
committed an enforced disappearance is found shall, if it does not extradite that person or
wansfer him or her in accordance with its international obligations to another State or
transfer him or her to an international criminal tribunal whose jurisdiction it has recognized,

submit the case to its competent authorities for the purpose of prosecution,

2. These authorities shall take their decision in the same manner as in the case of any
ordinary offence of a serious nature under the law of that State Party. In the cases referred to
in article 9, paragraph 2, the standards of evidence required for prosecution and conviction
shall in no way be less stringent than those which appfy in the cases referre('i to in article 9,
paragraph 1.

3. Any person regarding whomn. p:;pceedings are brought in connection with an enforged

disaﬁpw:arance shall be wed eniitled to a fair and 'pixbiic hearing by a competent,

1

independent and impartial-eoust-which-has béer-di

oo f o faie idk tiibunial established by law.

4. Any person regarding whoni'prosetdings: are 'brdugh't,ir;'ﬁc_cynneq'yiog,iyii_ﬁ an enforced
disappearance shall bé guaranteed fair treatment at all stages of the proceedings

g 4 R R L) T A LA
e a2 gy I, o Ao
LAy o i b e 5
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- Article 12

1. Each State Party shall ensure that any individual who alleges that a person has been
subjected to enforced disappearance has the right to report the facts to a competent authority,
which shall immediately undertake a thorough and impartial investigation. Appropriate steps
shall be taken, where necessary, o ensure that the complainant, witnesses, relatives of the
disappeared person and their defense counsel, as well as persons participating in the
investigation, are protected against all ill-treatment or intimidation as a consequence of the

complaint or any evidence given.

2

2. Where there are reasunable grounds for beilevmg that a person has been subjected to
enforced dxsappcarance, i it a-siiatier-to the authoﬂty referred o in

paragraph 1 feﬂ«launches ah- mvesngatmn even 1f them has be,en no formal complamt
3. Each State Party. shnll ensure that the amhomy referred 10'in paragraph 1:

{a) Has the necessary powers and resaumes to conduet - the investigation

effectively, mcludmg the. powerto compel SUSpects or w:tnesqea to, appear before 1t

r

{b) Reeewe&&he ‘Has access. to all’dacuments and other mformat:on relevant far
t-needsfor its mvestlgatmn

(c) Has access 1O any place under Aits. Jurisdlction where it is suspccted that a

disappeared person may be’ pre‘:ent.

4. Each State Party shall take the nect:bsary meaeures to pre:vent and pumsh act% likely to
hinder the conduct of the mvesngauons It qha!l ensure in parncular that pcrsons susp@cted -of
having commitied ah enforced disappearance dré not in a posuwn to mﬂuence the pmgress of
the investigations by means. of pressure or acts of mmmdaaon or rcpmsal aimed at ths
gomplainant, witnesses, relatives of the disappeared: person or their defense counsel, or at

persons participating in‘the mve&.nga_nom

with the relevant international staiidards, principles and gmdelmes felaaﬂg appl:cable to -

/ 5. The investigation provxded for in this arficle shait should be conducted in accordancc

S investigations into human nghts violations, mcluding those .on torture, and to the
prevention of extra-lega}, summary or arbttrary executmns, as well aé to the search for

disappeared persons; and forensic examinations and identification.

FP0934



UNCLASSIFIED
SECRET

Article 13

1. For the purposes of extradition between States Parties, the offence of enforced
disappearance shall not be regarded as a political offence or as an offence connected with a
political offence or as an offence inspired by political motives. Accordingly, a request for

extradition based on such an offence may not be refused on these grounds.

2. The offence of enforced disappearance shall be deemed to be included as an
extraditable offence in any extradition treaty existing between States Parties before the entry

into force of [this instrument].

3. States Parties undertake to include the offence of enforced disappearance as an

extraditable offence in every extradition treaty subsequently to be concluded between them,

4. If a State Party which makes extradition conditional on the existence of a treaty
receives a request for extradition from another State Party’ with which it has no cxtrad1t1on
treaty, it may consxdar {thm mstrument] ag the neraessary Iega! basts- far extradition in respect

of the offence of enforced dxsappearance.

3. A State Party which doeq not make ﬁxtradltmn condatmmi on the axsstence of a'reaty
shall recognize the offence of enforced dlsappearance as an extradltable offence betWeen

Siates Parhes themseélves..

¥

8. Extradition shall, in all cases, be subJect to the condlt:ons prov:ded for by the law of
the requested State Party-or by apphcable extradition treat:es mc:ludlng, inter aha, conditlons
in relation to the mm:mum penalty requirement for 5xu~adztmn and the grounds upon which

the requested State Pdrty may refuse extradition or make it subject to certasn s:ondmons

7. Nothing in [this mstrumem] shall be mterpreted as 1mposmg dn obhgatlon to extradite
if the requested State Party has substantial gronids for behevmg that the request has been
made for the purpose, of prosecutmg or-punishing a person on account -of that person § SEX,
race, rehgmn, nat;onahty, gthnic or:gm or poimcal opmlons or that comphance w:th the‘

request wouid cause prejudice to that person posm(m for. any one’ of thaqe reasons




UNCLASSIFIED SECRET

Article 15 bis
I. No State Party shall expel, return (“refouler”) , transfer or extradite a person 10
another State where there are substantial grounds for believing that he or she would be in

danger of being subjected to enforced disappearance.

2. For the purposé of determining whether there are such grounds, the competent
authorities shall take into account ail relevant considerations, including, where applicable, the
existence in the State concerned of a consistent pattern of gross, flagrant or mass violations of

human rights or of humanitarian law.

12
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Article 16

1.
a)
b)
c)

d)

2.

Each State Party shall, under its law:
Indicate those offieials authorities authorized to order deprivation of liberty;
Establish the conditions under which such orders may be given;

Guarantee that any person deprived of liberty shall be held solely in an officially

recognized and supervised place;

Guarantee that any person deprived of liberty shall be authorized to
communicate with a person of his/her chaice, when such a communmnication is not

incompatible with the purpose of the detention 3
Guarantee access by the judicial authorities to the places where persons are deprived

of liberty;

Guarantee that Apy peérson- depr:ved of liberty shall in all gircumstances, bé entitled to
take proceedings- ‘hefore a court, in ordér that that court may decxde wut.hm;t delay on
the lawfulness of the deprwatmn of hberty and m“der hlS or her release it that

deprivation of hbarty is HOt lawqu

Each State Party shall complle and mamtam one or more ofﬂcxal regzsters of persons

deprived of liberty. The information contained therein- shall mclude, as a mm:mum

a}
b}
c)
d)

e)

The identity of tha person deprived of !1berty,
The authomy that-ordered-having decided the dcpnvanon of Ilbﬁl‘t}',

The authority responsible-for-supetvising co‘ntrolhng the deprivation of liberty;

The date and time-of admission to the place of detention and the authority responsible
for the place of detention; ‘ '

The State of health and, in the eveiit of déth, the cifcuiistances and caiise of
death’ '

"T'he date and time of release or transfer to another place of 'detention, the "clést,ina‘tion

and the authority responsible for the transfer.

FP0O937
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Article 16 bis

1. Fach State Party shall ﬁlia?z;ﬁié‘c ge_me-pefseﬁ-éepﬁved-ef—%eﬁy—ﬂﬁd-fe his-er-her

as to any person able-to-claim with a fegitimate interest under this article -access to at least

the following information:

(a)
AN ’\’"‘Wi"ﬁ’iw““‘
(b) Th (RakE j e TNE 0o cprwatzon of hbar?
(©)  Theaumhorty Mpwmmg-ﬂa&pefsen-éepﬁ%é controlling the
deprivation of liberty ;

{d) The-l;];rcabouts of the person deprived of hbert; aﬁckuding in the event of a

transfer;

()  The date and placc of rciease' -

1

] The state of heahh and, in the: event‘qi deathtihe cxrcnmstances and causes of

death.
[N

2. Appropnate measures shall bc taken, .where necessary, tofprotect the persons referred
1o in paragraph 1, as well as persons partlc:patmg in the mvesugauon, from any 111-trcatmant

.

mt:mxdauon or sanc;txon as a rcsult of the search for mformat;on concemmg a perscm dcpr:Vsd-

-'of liberty.

.ﬂ"’”‘“-

3._ In order not to jeopardize th pnvauy 0 'the persons concemed the znformatton '

provided pursuantto paragraph 1 of this article must be appxognate and relevant far the.

’-; o‘u. + -“

o the- search for the person

oo d . ._..

" deprived of hberty

B5
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BS
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Article 17

Without prejudice to consideration of the lawfulness of the deprivation of a person’s liberty,
States Parties shall guarantee to the WMWHWMM%

the persons referred to in Article 16bis
1, the right to a prompt and effective remedy as a means of obtaining without delay the
information referred to in article 16 bis. This right to a remedy may not be suspended or

restricted in any circumstances.

15




UNCLASSIFIED
- SECRET

Article 19
1. Hach State Party shall take the necessary measures {o prevent and punish the following
conduct:

a) Delaying or obstructing the remedy referred to in article 16.1 e) and 17;

b) Failure to record the deprivation of liberty of any person, or the recording of any
information which the official responsible for the official register knows or ought to know
to be inaccurate;

2. Refusal by an official to provide information on the deprivation of libetty of a person, or

the provision of inaccurate information, ‘even though the legal requirements for providing
such information have been met. : : -

16
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Article 22

1. For the purposes of [this instrument], “victim™ means the disappeared person and any
individual- natural person who has suffered direst harm as 2 direct result of that-perser's an
enforced disappearance.

2 Each State Party shall take the necessary measutes {o ensure that every victim knows
the truth regarding the circumstances of the enforced disappearance and the fate of the
disappeared person. In particular, it shall take the necessary measures to search for, locate

and release disappeared persons and, in the event of death, return their remains.

3. Each State Party shall guarantee the right of victims of enforced disappearance to

obtain prompt, fair and adequate reparation for the harm caused to them.

4. The right to obtain repaxatmn referred to in- paragraph 3 Includes fall compensation for
rnaterial and pbycholog;cal haml it may. also mc!udc other ritodalities of reparation such

as:
a) Restitution;
b) Rehabilitation;
¢) Satisfaction, |
d) Guarantee of non. repetstmn, mcludmg rcstoratxon of honour and reputat:on

5. Without prejudice to the obhgatmn 10 conunue the mvesttgatlon untll the fate of the
disappeared person has been clanﬁad each State Party shall take the necessary measures with

regard 1o the legal situation of the disappeared persons whosc fate -has not beén ctanﬁed and

that of their relatives, in fwlds such as social welfare, fi nancml matters, custody of qh:ldren.

and property rights.
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Article 23

L. Each State Party shall take the necessary measures to prevent and punish under its

eriminal law:

a) The abduction or appropriation of children who are vietims-of-enforeed-disappeerance
disappeared , children whose father or mother is a victim of enforced disappearance
or children born during the captivity of a mother who is a victim of enforced

disappearance;

b) The falsification or destruction of documents attesting to the true identity of the

children referred to in subparagraph (a).

2. Bach State Party shall take the necessary measures to search for and identify the
children referred to in paragraph 1 (a) and (b)

FP0942
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Article 25

1.

When 2 child who has been abducted or appropriated in the circumstances described in
article 23, paragraph 1 (a), is found in the territory of a State Party, the question of the
child’s possible retum to his or her family of origin shall be resolved either under the
national legislation of that State Party or under a bilateral or multilateral agreement

entered into by that State and by the State in which the family of origin resides.

In all cases, the best interests of the child shall be a primary consideration, and a child ‘

who is capable of forming his or her own views shall have the right to express those views
freely, the views of the child being given due weight in accordance with the age and

maturity of the child,

Considering - the need to protect the hest mterests uf the children referred to in
paragraph 1, there shall bé ah oppertumty, in States Par‘tmb whmh recognize a
system of aduptmn, for. a: review af the adoptlon of such chikdren and, in parttcular,
for annulment of ‘any. aduptmn whlch nrigmated in enforced dlsappearance. ‘Suich
adoption should, however, mnhmle to: be in fﬂree 1f consent is given at the: tlme of

review, by the chlld 8 closest relatwes.
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_I__Ee, Michelle G GEZG'

" From: Bellinger, John B{Legai) |
Sent: Tuesday, May 02, 2008 1.08 PM
To: Kovar, Jeffrey [; Harris, Robert K; 'Sandra_L._Hedgkinson@nsc.eop.gov'; Waxman, Matthew
Subject: Re: CAT -~ NGO briefing Sat May 6
B5
----- Original Message~---- ,
From: Kovar, leffrey D <KovarlD@state.gov>
To: Harris, Robert K <HarrisRK2@state.gov>; Bellinger, John B{lLegal) <BellingerdB@state.gov>
Sent: Tue May 02 €3:09:02 2006
Subject: RE: CAT -- NGO briefing Sat May 6 !
' BS
from: Harris, Robert K )
Sent: Monday, May €1, 2006 9:853 PM [
To: Bellinger, John 8{Legal); Kovar, Jeffrey D
Subject: FW: CAT -- NGO briefing 5Sat May €
Importance: High
B5
Jeff,
As you are John's contrel officer, you might want to contact the Mission's Press office to
make sure the scheduling works.
Bob
From: Lagon, Mark P
Sent: Monday, May @1, 2886 2:43 PM
To: Robinson, Brooks A; Lubetkin, Wendy C
Ce:  Noyes, Julieta V (DRL); Demig, Paul; Wilbur, Richard M; Harris, Robert K
Subject: RE: CAT -- NGO briefing Sat May 6
Importance: High
B3

----> Could you make some specific suggesticns for interviews (and potential times -- but I

suppose Fri afternoon might be bes?R, and please copy me, Julieta and Bob Harris
TNITED STATES DEPARTMENT OF STATE

REVIEW AUTHORITY: ARCHIE M BOLSTER UNCLASSIFIED

DATE/CASE ID: 22 JUN 2009 200706444
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We'll endeavor to get John to join/lead the NGO briefing too.

~~~~~ Original Message---«--

From: Robinson, Brooks A{Geneva)

Sent: Monday, May 81, 2006 4:02 AM

To: Noyes, Julieta V (DRL); Lagon, Mark P
Cc:  Lubetkin, Wendy C

Subject: RE: CAT -- NGO briefipg Sat May 6

BS

we'll send out invitations to the NGO briefing saying "the US delegation" will brief.

- Brooks

From: Noyes, Julieta V {DRL)

Sent: Friday, April 28, 2006 9:21 PM
To: Lagon, Mark P; Robinson, Brooks A .
Subject: RE: CAT -- NGO briefing Sat May 6

BS

" From: Lagon, Mark P
Sent: Friday, April 28, 2006 3:07 PM
To: Robinson, Brooks A
Cc: Noyes, Julieta V (DRL)
subject: RE: CAT -- NGO briefing Sat May 6

3w

B5

----- OrIEITIaL MessdgeE~ " - -
From: Robinson, Brooks A(Geneva)
sent: Friday, April 28, 2006 12:29 PM
To: tagon, Mark P
Cc: Noyes, Julieta V (DRL)
Subiect: RE: CAT -- NGO briefing Sat May 6

BS

= BrooKs

From: Lagon, Mark P

Sent: Friday, April 28, 2006 4:03 PM
To: Robinson, Brooks A

Cc: Noyes, Julieta V (DRL}

2
UNCLASSIFIED
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» Subject: RE: CAT -- NGO briefing S5at May 6
3. Great

----- Original Message-----
From: Robinson, Brooks A(Gengva)
Sent: Friday, April 28, 2006 8:23 AM
To: Lagon, Mark P; Noyes, Julieta vV (DRL)
Cc:  Kovar, Jeffrey D; DePirro, Velia M; Lubetkin, Wendy C; Denig, Paul
Subject: Fw: CAT -- NGO briefing Sat May 6 |

Mark / Julieta: 1

T called a few NGOs this morning. It looks like we can get enough on
saturday to make it worthwhile. Most of them like early afternoon. How about 2:36-3:39 at
the Mission? As soon as you confirm we'll get out invitations.

By the way, HR Watch's Jennifer Daskil from Washington and Amnesty
Tnternational’s Daniel Gorevan from London will be in Geneva specifically for the CAT. They
would definitely want to attend, in addition to at least some of the Geneva-based staff.

_ We got the final scenesetter today. We'll wait to hear from you after
your Monday planning meeting re: we can send that out, and what other information materials
we might have or make. As for outreach te journalists, we will play that by ear and wait to
see whether Bellinger and/or Cully want to make a few phone calls at some polnt; that can be
done on very short notice.

- Brooks

P.S. I will be Charge during the CAT, so next week Wendy Lubetkin on my
staff will take over coordinating the NGO event.

sk o e e e e e e ok s e o o o o e e e ok ol o
Brooks Anne Robinson
Counselor for Public Affairs
Us Mission, Geneva

tel: 41-22-749-4360
hitp://geneva.usmission.gov

UNCIASSIFIED
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RELEASED IN PART
‘ B5
Lee, Michelle G SEAD
From: Schou, Ning E
Sent: Tuesday, May 02, 2006 7:44 FM
To: Bellinger, John B{l.egal)
Cc: Legal-L-HRR; Haines, Avril [, Dorasin, Joshua L; Kovar, Jeffrey D; Hata, Marignne J; Gale, T
Hanny
Subject: FW: LEGAL-#24595-v1-CAT_JBB_open.DOC
Attachments: LEGAL-#24997-v1-CAT_script 5_2_06.DOC; LEGAL-#24895-v1-CAT_JBB_open.DOC
importance: High
John,

Here are two documents for your review. The first is your opening statement. l ]
| |

The second is the oral script we will use during the first session of the hearing. [ |

If possible, we would appreciate your edits to the script, and any additional edits you may
have on your opening statement, by midday Geneva time Wednesday so that we may incorporate
them. If you would like to email the text, please do so to any of our accounts, and..cc Jeff
Kovar in Geneva. If you would like to make pen and ink edits, please fax them to Jeff Kovar
at the mission (@11-41-22-749-4343).

Thanks for your help and your leadership. We'll celebrate when this is over,

Best,
Nina

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: ARCHIE M BOLSTER
CLASSIFICATION: UNCLASSIFIED

DATE/CASE ID: 24 JUL 2009 200706444 UINCL ASSIFIED

B3

B3
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Lee, Michelle G B> QE?)]

-

From: Bellinger, John B(lL.egal}

Sent: Tuesday, May 02, 2006 10.06 PM

To: Schou, Nina £

Ce: Legal-L-HRR; Haines, Avril D; Dorosin, Joshua L; Kovar, Jeffrey D, Hata, Marianne J; Gale, T
Hanny

Subject: ‘ Re: LEGAL-#24985-v1-CAT_JBB_open.DOC . B5

~~~~~ Original Message-----

From: Schou, Nina E <SchouNE@state.gov>

To: Bellinger, John B(Legal) <BellingerlB@state.gov>

€C: Legal-L-HRR <Legal-L-HRR@state.gov>; Haines, Avril D <HainesAD@state,gov>; Dorosin,
Joshua L <Dorosinli@state.gov>; Kovar, Jeffrey O <KovarlD@state.gov>; Hata, Marianne 1
<HataMI@state.gov>; Gale, T Hanny <GaleTH@statle.gov>

sent: Tue May 92 13:46:58 2006

Subject: RE: LEGAL -#24995-v1 -CAT_J3BB_open.DOC '

we'll do our best. We're leaving shortly. I will discuss with Marianne to see that you have
hard copies, and hopefully in your book.

----- Original Message-----

From: Bellinger, John B(Legal)(Room 6423)

Sent: Tuesday, May 62, 2866 1:46 FM

To: Schou, Nina E

Cc: Legal-L-HRR; Haines, Avril D; porosin, Joshua L; Kovar, Jeffrey D; Hata, Marianne 1;
Gale, T Hanny

Subject: Re: LEGAL-#24995-v1-CAT_JBB_open.DOC

Can you print and put in my book? I leave at 208 pm.

----- Original Message-----

From: Schou, Nina E <SchoullE@state.povy

To: Bellinger, John B(lLegal) <BellingerlB@state.gov>

€C: tegal-1L-HRR <tegal-L-HRR@state.gov>; Haines, Avril D <HainesAD@state.gov>; Dorosin,
Joshua L <Borosinli@state.gov>; Kovar, Jeffrey D <KovariD@state.gov>; Hata, Marianne J
(HataMI@state.gov>; Gale, T Hanny <GaleTH@state.pov>

sent: Tue May 02 13:44.:06 2085

Subject: FW: LEGAL-#24995-v1-CAT_JB8B_open.DOC

John,

UNITED STATES DEPARTMENT OF STATE
VIEW AUTHORITY: ARCHIE M BOLSTER U [\]CL ASSIFIED

ATE/CASE ID: 22 JUN 2009 200706444

’
- [
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Here are two documents for your review. The First is your opening statement. This has been
¢leared by DOJ and DHS. We hadn't received any comments from DOD.

The second is the oral script we will use during the first session of the hearing. As
This has been

discussed previously, it is the reduced version of our longer Q's and A's,
cleared by DOJ and DHS and the counsel's office for the Joint Chiefs,

1f possible, we would appreciate your pdits to the script, and any additional edits you may
have on your opening statement, by midday Geneva time Wednesday s0 that we may incorporate

them. If you would like to email the text, please do so to any of our accounts, and cc Jeff
Kovar in Geneva, If you would like to make pen and ink edits, please fax them to Jeff Kovar

at the mission (911-41-22-749-4343).

Thanks for your help and your leadership. wWe'll celebrate when this is over,

Best,
Nina

<<LEGAL-#24995-v1-CAT_JBB_open.DOC>>

"UNCLASSIFIED
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From: Robinson, Brooks A ' RELEASED IN PART
Sent: Wednesday, May 03, 2006 9:26 AM B6

Ta: Kovar, Jeffrey D

Ce: Cassel, Lynn L; Lubetkin, Wendy C; DePirro, Velia M; Barton, Paula J

Subject: FW. Al's CAT briefing - Corrected Version

Attachments: cover.doc; Summary.do¢; Main text.doc

YEs, see below.

FAR RS T L LA LA R 1]

Fram: DePirro, Velia M

Sent: Tuesday, May 02, 2006 4:37 PM

To: Robinson, Brooks A

Subject: FW: Al's CAT briefing - Corrected Versson

Brooks: here's the latest from Amnesty.

Velia De Pirro
Political Counselor
U.8. Mission Geneva
{41} 22-749-4111

From: B6
Sent: Tuesday, May 02, 2006 1:35 PM
To: DePirro, Velia M :
Ce: Levin, Jan; Kovar, Jeffrey D; Barton, Paula J; B6
Subject: Fw: Al's CAT briefing - Corrected Versio

3

Dear Velia,

I am forwarding below, again for information, a corrected copy of the supptementary brief to the CAT shared with
you last week in connection with the forthcoming consideration of the report of the USA. .

The corrections pertain to typographical errors in footnotes, the proper name of the British Indian Ocean territory
of Diego Garcdia, a new Annex II, which reproduces excerpts from the Conventian agamst Torture, and the
deletion of the mention of Egypt in the list of countries with secret CiA-run detention facilities on page 19.

With best regards.
Peter
B6
UNITED STATES DEPARTMENT OF STATE 1
REVIEW AUTHORITY: SHARON E AHMAD
DATE/CASE ID: 12 AUG 2009 200706444 UNCLASSIFIED
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Rue du Cendrier 22
CH-1201 Genave

Suisse
B6

secure and therefore Amnesty international Ltd doas rot accept legal
are not the intendad recipient you must not disclose or rely

on the information in this e-mail. Any views or opiniens presented are solely those of the author and do not
necessarily represent those of Amnesty International Ltd uniess specifically stated. Electronic communications
including email might be monitcred by Amnesty Internationa Ltd. for operational or business reasons.

This message has been scanned for viruses by BlackSpider MailControl

Internet communications are not
responsibility for the contents of this message. if you

2

UNCLASSIFIED
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RELEASED IN PART
Lee, Michelle G B5 QezY
From: Hill, Steven R
Sent: Tuesday, July 24, 2007 8:13 PM
To: Kovar, Jeffrey D
Ce: Levin, Jan; Gale, T Hanny; DePirro, Velia M; Bettauer, Ronald J, Legal- HRR-Dt;

Padmanabhan, Vijay M; Barks-Ruggles, Erica J (DRL); Sicade, Lynn M (DRL); 10-RHS-
' Human Rights-DL
Subject: CAT - One-Year Foliow-Up Document for Transmillal
Attachments: LEGAL-#53330-v1-CAT_One_Year_Update Transmittal_Letter.DOC; Williamson
Declaration.pdf, LEGAL-#51098-v3-CAT_Follow_Up_FINAL.DOC

Jeff:

As discussed, please transmit the attached one-year follow-up {including annexes) to the

Committee Against Torture. Since the one year deadline is July 25, please transmit NLT COB
tomorrow (Wednesday).

B5

A draft cover letter is also attached. The six annexes to the report are listed below. Due
to the size of the files, for all but the first item, I'm providing a link to the file in an
online location so that you can have them printed them locally. (Be advised that this will
take some time due to the length of some documents.)

please confirm transmittal and forward to us a scanned copy of the signed cover letter.

Thanks very much for your help.

Steve

Annexes

1. Declaration of Clint Williamson (attached)

2. pepartment of Defense Directive 2319.81F -

http: //waw . defenselink.mil/pubs/pdfs/Detainee Prgm Dir 2310 9-5-86.pdf

3, Army Field Manual 2-22.3, Human Intelligence Collector Operations

www. fas.org/irp/doddir/army/fm2-22-3, pdf

4, Military Commissions Act of 2006 (P.L., 189-366) - http://frwebgate.access,gpo.gov/cgi-
bin/getdoc. cgitdbname=109 cong bills&dacid=f:s5393@enc txt.pdf

5. sexual Violence Reported by Correctional Authorities, 2085 {Department of Justice,

Bureau of Justice Statistics) - http://www.oip.usdoi.gov/bis/pub/pdf/svrca@s.pdf
6. pepartment of Homeland Security, “Hurricane Katrina: What Government Is Doing” -
http://www.dhs.gov/xprepresp/programs/gc 1157649340160, shim

UNITED STATES DEPARTMENT OF STATE

REVIEW AUTHORITY: ARCHIE M BOLSTER t
CLASSIFICATION: UNCLASSIFIED

'DATE/CASE ID: 24 JUL 2009 200706444 UNCLASSIFIED
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West, Lora ‘ - RELEASED IK¥ART
From: Brancato, Gilda M BS > B6

Sent: Monday, June 18, 20086 413 PM

To: Brancato, Gilda M: Lagon, Mark P; Witten, Samuel M; Kovar, Jeffrey D; Levin, Jan; Deeks,

Ashiey S; Manning, Denise; Johnson, Thomas A; Sicade, Lynn M (ORL}), McKee, Amy E;
Padmanabhan, Vijay M; Williams, Kendl

Ce: . Rohn, Douglas C; DePirro, Velia M; Barton, Paula J; Dorosin, Joshua L; Propp, Kenneth R;
Noyes, Julieta V (DRL); Legal-L-HRR; Bettauer, Ronald J; Cassel, Lynn L; Leatham, Rache!
'

Subject: RE: Final disappearances USG intervention at HRC (written and oral statements)

Attached for your records is the final version of the written and oral USG statements on the forced disappearances
convention, with final corrections, and comments from DoD, DeJ, and NSC incorporated. Please discard the versions of
. I}

LEGAL-#26706-v1- LEGAL-#26432-v1-

Gral_Statement... Statement_at_Z...
these two documents distributed on Friday night. . _ _
Paula and Jan, | will forward a copy of our written statement 20E:o? the UK Mission in Geneva and to other
missions | have been in contact with on the issue. Thank you.

From: Brancato, Gida M

Sent: Friday, June 16, 2006 7:45 PM

To: Lagon, Mark P; Witten, Samuel M; Kovar, Jeffrey D; Levin, Jan; Padmanabhan, Vijay M; Deeks, Ashley 5; Manning,
Denise; Johnson, Thomas A; Sicade, Lynn M (DRL); McKee, Amy E

Cc: Rohn, Douglas C; DePirro, Velia M; Barton, Paula J; Dorosin, Joshua L; Propp, Kenneth R; Noyes, Julieta V (DRL);
Legal-L-HRR; Bettauer, Ronald J; Cassel, Lynn L; Leatham, Rachel M

Subject: RE: Final disappearances USG intervention at HRC (written and oral statements)

Attached for USG delegation at the HRC are two USG statements on the draft Disappearances Convention, a lengthy
writlen statement for distrioution, submission into the record as an official UN document,-and for posting on our website,
as well as a two pager intended for defivery in the two minutes aliotted fo us. Alse attached for our information is our
Closing statement at the 2005 fifth round of negotiations (this has been made public) and ah information memo {o John
Bellinger as background (for internal Departrment and Mission use only). Thank you, good night and good luckll~  wish
we were there with you allli << File: LEGAL-#26432-v1-
Statement_atuQOOS_HRChon_Forced__Disappearances_text;DOC >> << File; LEGAL-#26706-v1-
Oral_Statement_on_Disappearances_at_HRC.DOC >> << File: LEGAL-#26632-v1-
Forced_Disappearances_Update_to_JBB.DOC >> << Fite: LEGAL#18367-v1-
Disappearances__treaty_USG__Final__STatement.DOC >

From: Brancato, Gllda M

Soent: Tuesday, June 13, 2006 6:53 PM '

To: Brancato, Gilda M; Lagon, Mark P; Witten, Samuel M; Kovar, Jeffrey D; Levin, Jan; Harris, Robert K; Padmanabhan,
Vijay M; Deeks, Ashiey S; Manning, Denise; Johnson, Thomas A; Sicade, Lynn M {DRL)

¢c: Rohn, Douglas C; DePirra, Velia M; Barton, Paula J; Dorosin, Joshua L; Propp, Kenneth R; Noyes, Julieta V {DRLY);
Legal-L-HRR ,

Subject: RE: Final disappearances text.pdf/for clearance/USG intervention at HRC

As promised, attached for your clearance is an expanded Statement of the USG on the draft Disappeafances Convention,

to be delivered and entered into the record at the HRC, Please comment and clear by Thursday COB. Thank you very
much, Gilda << Flle: LEGAL—#26432~V1-Statement_at_zeOG_HRCmon_Forcedeisappearances_}ext.{)oc >

From: Brancato, Gilda M
Sent: Thursday, June 08, 2006 7:37 PM
UNITED STATES DEPARTMENT OF STATE )
REVIEW AUTHORITY: ARCHIE M BOLSTER :
DATE/CASE ID: 06 AUG 2009 200706444 UNCLASSIFIED

Bé6

FP0953



UNCLASSIFIED

To: Lagon, Mark P; Witten, Samuel M; Kovar, Jeffrey D; Levin, Jan; Harris, Robert K; Padmanabhan, Vijay M; Deeks,
Ashiey S; Manning, Denise; Johnson, Thomas A; Sicade, Lynn M (DRL}

Ce: Rohn, Douglas C; DePirro, Velia M; Barton, Pauta J; Dorosin, Joshua L; Propp, Kenneth R; Noyes, Julieta V (BRL);, *

Legal-L-HRR
Subject: Final disappearances text.pdf/for dearance/USG intervention at HRC

<< File: LEGAL~#26432-V1-Statemen’t__at_ZO06_HRCmon_Forced__Disappearances_text.DOC >> << File:
Final disappearances text,pdf >>

Also attached FY] is the final text of the instrument (Annex | 1o the Report starting at page 30), the Report of the Fifth and
final session of the Warking Group (US interventions and objections are noted in paras 86, 94, 100-01, 104, 108, 114,
117, 125, and 126) and our Closing Statement at the Fifth Session on pages 48-49 of the Report.

After | receive Department cleraances | will circulate to DOJ, Do, and possibly NSC for clearance. Thank you al, Gilda
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L
West, l.ora @E, HC)
———

From: Brancato, Gida M

Sent: * Saturday, June 17, 2008 1:45 AM

To: Lagon, Mark P; Witten, Samuel M, Kovar, Jeffrey D; Levin, Jan; Padmanabhan, Vijay M;
Deeks, Ashiey S; Manning, Denise; Johnson, Thomas A; Sicade, Lynn M (DRL), McKee, Amy
E

Ce: Rohin, Douglas C; DePirro, Velia M; Barton, Paula J; Dorosin, Joshua L, Propp, Kenneth R,
Noyes, Julieta V (DRL), Legal-L-HRR; Beftauer, Ronald J; Cassel, Lynn L, Leatham, Rachel
v .

Subject: RE: Fina! disappearances USG intervention at HRC (written and oral statements)

Attached for USG delegation at the HRC are two USG statements on the draft Disappearances Convention, a lengthy

written staternent for distribution, submission into the record as an official UN document, and for posting on our website,

as well as a two pager intended for delivery in the two minutes allotted to us. Also aftached for our information is our

Closing statement at the 2005 fifth round of negotiations (this has been made public) and an information memo to John

Bellinger as background (for internal Department and Mission use only). Thank you, good night and good lhuckl!~  wish
AT e iR AR

L EGAL-#26432-v1~ LEGAL-#26706-v1- LEGAL-#26632-v1- LEGAL-#18367-v1-
Statement_at_2... Oral_Statement.,, Forced Disappe... Disappearances...

we were there with you altit

From;: Brancato, Gilda M

Sent: Tuesday, June 13, 2006 6:53 PM

To: Brancato, Gilda M; Lagon, Mark P; Witten, Samuel M; Kovar, Jeffrey D; Levin, Jan; Harris, Robert K; Padmanabhan,
Vijay M; Deeks, Ashley S; Manning, Denise; Johnsen, Thomas A; Sicade, Lynn M (DRL)

Cc: Robn, Douglas C; DePirro, Velia M; Barton, Paula J; Dorosin, Joshua L; Propp, Kenneth R; Noyes, Julieta vV (DRL);
Legal-L-HRR

Subject: RE: Final disappearances text.pdf/for clearance/USG intervention at HRC

As promvised, attached for your clearénce is an expanded Statement of the USG on the draft Disappearances Convention,
toc be delivered and entered into the record at the HRC. Please comment and clear by Thursday COB. Thank you very
much, Giida << File: LEGAL-#26432-v1-Statement_at_2006_HRC_on_Forced_Disappearances_text. DOC >»

From: Brancato, Gllda M
Sent: Thursday, June 08, 2006 7:37 PM
To: Lagon, Mark P; Witten, Samuel M; Kovar, Jeffrey D; Levin, Jan; Harris, Robert K; Padmanabhan, Vijay M; Deeks,

Ashley $; Manning, Denise; Johnson, Thomas A; Sicade, Lynn M (DRL)

Cc: Rohn, Douglas C; DePirro, Velia M; Barton, Paula J; Dorosin, Joshua L; Propp, Kenneth R; Noyes, Julleta V (DRL);
Legal-L-HRR .

Subject: Final disappearances text.pdf/for clearance/USG intervention at HRC

<< File: LEGAL-#26432-v1-Statement_at_2006_HRC on_Forced_Disappearances_text.DOC >> <<File:
Final disappearances text.pdf >>

BS

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: ARCHIE M BOLSTER ' UUNCLASSIFIED

DATE/CASE ID: 22 JUN 2009 200706444 '

FP0O955



UNCLASSIFIED

Also attached FYI is the final text of the instrument {Annex | to the Report starting at page 30), the Report of the Fifth and
final session of the Working Group (US interventions and objections are noted in paras 86, 94, 100-01, 104, 109, 1’}’4.
117, 125, and 126) and our Closing Statement at the Fifth Session on pages 48-48 of the Report.

After | receive Department cleraances | will circulate o DOJ, DoD, and possibly NSC for clearance. Thank you all, Gilda

UNCLASSIFIED
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UNCLASSIFIED LEASED IN PART
West, Lora B3 @E-.H;T
From: Brancato, Gilda M
Sent: Thursday, June 15, 2006 12:52 AM :
To: Brancato, Gilda M; Johnson, Thomas A: Lagon, Mark P, Witten, Samusgl M; Kovar, Jefitey D,
Levin, Jan; Harris, Robert K; Padmanabhan, Vijay M; Sicade, Lynn M (DRL); Witten, Samuel
M
Cc: Rohn, Douglas C; DePirro, Velia M; Barton, Paula J, Noyes, Julieta V {DRL); Legal-L-HRR
Subject: RE: URGENT/Final disappearances texi/for clearancefinfo memo to L

TO SamW, TomJ, Lyna §, Jeff K, Bob H:  We would like to provide John Bellinger with a shart info memo an the
disappearances draft convention, so may we have your clearances on the attached éne-pager by Thursday COB (so sorry
for the short fuse, Bob begins leave this weekend and the convention could be adopted by HRG as early as next week).

LEGAL-#26632-v1-
Forced_Disappe...
. All others are copied for their information. Thank you, and again apologies for the short fuse,

From: Brancato, Gilda M

Sent: Wednesday, June 14, 2006 1:23 PM

To: Johnson, Thomas A; Lagon, Mark P; Witten, Samuel M; Kovar, Jeffrey D; Levin, Jan; Harris, Robert K; Padmanabhan,
Vijay M; Deeks, Ashley S; Manning, Denise; Sicade, Lynn M (DRL)

Cc: Rohn, Douglas C; DePirro, Velia M; Barton, Paula J; Dorosin, Joshua L; Propp, Kenneth R; Noyes, Julieta V (DRLY;
Legal-L-HRR o

Subject: RE: Final disappearances text.pdf/for clearance/USG intervention at HRC

From: Johnson, Thomas A

Sent: Wednesday, June 14, 2006 11:03 AM

To: Brancato, Gilda M; Lagon, Mark P; Witten, Samuel M; Kovar, Jeffrey ; Levin, Jan; Harris, Robert K; Padmanabhan,
Vijay M; Deeks, Ashley S; Manning, Denise; Sicade, Lynn M (DRL)

Cc: Rohn, Douglas C; DePirro, Velia M; Barton, Paula 1; Dorosin, Joshua L; Propp, Kenneth R; Noyes, Julieta V (DRL);
tegal-L-HRR

Subject: RE: Final disappearances text.pdf/for clearance/USG Intervention at HRC

UNITED STATES DEPARTMENT OF STATE

REVIEW AUTHORITY: ARCHIE M BOLSTER !
DATE/CASE ID: 06 AUG. 2000 200706444 UNCLASSIFIED
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v Qriggingl Messagee v
From: Brantato, Gilda M
Sent: Tuesday, June 13, 2006 6:53 PM
To: Brancato, Giida M; Lagon, Mark P; Witten, Samuel M; Kovar, Jeffrey D; Levin, Jan; Harris, Robert K: Padmanabhan, Vijay M; Deeks,
Ashley S; Manning, Derise; Johnson, Thomas A; Sicade, Lynn M (DRL)
[ Rohn, Douglas C; DePlrro, Velis M; Barton, Paula J; Derasin, Joshua L; Propp, Kenneth R; Noyes, Julieta V {DRL); Legal-1-HRR
Subject: RE: Final disappearances text.pdfffor ciearance/USG intervention at HRC

As promised, attached for your clearance is an expanded Statement of the USG on the draft Disappearances
Convention, to be delivered and entered info the record at the HRC. Please comment and clear by Thursday COB.
Thank you very much, Gilda << File: LEGAL-#26432-v1-
Statement_at_2006_HRC_on_Forced_Disappearances_text.DOC >>

From: Brancato, Gilda M

Sent: Thursday, June 08, 2006 7:37 PM

To: Lagon, Mark P; Witten, Samuel M; Kovar, Jeffrey D; Levin, Jan; Harris, Robert K; Padmanabhan, Vijay M; Deeks,
Ashley S; Manning, Denise; Johnson, Thomas A; Sicade, Lynn M (DRL)

Cc: Rohn, Douglas C; DePirro, Velia M; Barton, Paula J; Dorosin, Joshua L; Propp, Kenneth R; Noyes, Julieta V (DRL);
Legal-L-HRR

Subject: Final disappearances text.pdf/for clearance/USG intervention at HRC

<< File: LEGAL-#26432-v1-Statement_at_2006_HRC_on_Forced_Disappearances_text.DOC >> <<File:
Final disappearances text.pdf >>

B5

Also aftached FY! is the final text of the instrument (Annex | fo the Report starting at page 30), the Report of the Fifth !
and final session of the Working Group (US interventions and objections are noted in paras 88, 94, 100-01, 104, 108,
114, 117, 125, and 126) and our Ciosing Statement at the Fifth Session on pages 48-49 of the Raport.

After | receive Department cleraances | will circulate to DOJ, DoD, and possibly NSC for clearance. Thank you all,
Gilda '
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